BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
OF THE STATE OF OREGON

In the Matter of the Amendment of

436-009, Oregon Medical Fee and Payment Rules
436-015, Managed Care Organizations
436-060, Claims Administration

SUMMARY OF
TESTIMONY AND
AGENCY RESPONSES
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This document summarizes the significant data, views, and arguments contained in the hearing
record. The agency has included scanned copies of the exhibits following this summary. To obtain a
paper copy, contact the Workers’ Compensation Division, Fred Bruyns, e-mail:
fred.h.bruyns@state.or.us, 503-947-7717; fax 503-947-7514, 350 Winter St. NE, Salem OR, 97301.
The purpose of this summary is to create a record of the agency’s conclusions about the major
issues raised.

The proposed amendment to the rules was announced in the Secretary of State’s Oregon Bulletin
dated November 1, 2008. On Nov. 20, 2008 and Nov. 24, 2008, public rulemaking hearings were
held as announced. Fred Bruyns, from the Workers’ Compensation Division, acted as hearing
officer. Business Support Services audio-recorded the hearings and created written transcripts —
exhibits 65 and 66. The record was held open for written comment through Nov. 26, 2008.

Fifteen people testified at the public hearings. The public submitted 64 written documents as
testimony.

Testimony list:

Exhibit Rule Testifying
divisions

1 009 Franklin Wong, M.D., Medical Director
Managed Healthcare Northwest, Inc.
2 009 Megumi Nojima Moskowitz, D.C., Backs on Burnside
3 009 Dolores Russell, President & CEOQ,
Managed Healthcare Northwest, Inc.
4 009 Cynthia Olivier, LICSW
5 009 Byron (Bud) Herigstad, PT
6 009 Linda Gorton, Office Manager

East Portland Orthopedic and Fracture Clinic

009 Danielle L. Erb, MD

009 Byron Akita, D.C., Akita Chiropractic Clinic

009 Lynn Ravelli, Office Manager for Thomas J. Croy MD

009 Bryce Bederka, MD, The Bone and Joint Clinic

215 1o |10 |1~

009 Shari Welch, Lead Billing/Credentialing Specialist, NWOMC
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divisions

12 009 Desiree Coburn, Billing Specialist, NWOMC

13 009 William R. Dunlap, R.T., CRA, Epic Imaging

14 009 Jim Bishop, CEO, and William Long, MD, Trauma Specialists

15 009 Michael Balkovich, MD

16 009 Kim Goodale, Psy.D., Medical Psychologist
Northwest Occupational Medicine Center

17 009 Paul M. Puziss, MD, PC

18 009 Ellen Grover PT, OCS, MPH, Broadway Physical Therapy

19 009 Charles Salzberg, MD, Northwest Occupational Medicine Center

20 009 Jennie McCartney, Administrator, and the physicians of Rehabilitation
Medicine Associates, PC

21 009, 015 | Darrell L. DeMoss, General Counsel, MedRisk, Inc.

22 009 Jackie Cashion, DC

23 009 Kevin Kane, DO, Joan M Takacs, DO, and John P. Takacs, DO

24 009 Gordon Banks, MD

25 009 Colin Turner, OR Dept. of Consumer & Business Services

26 009 Colin Turner, OR Dept. of Consumer & Business Services

27 009 Kris Frank, Director of Government Affairs, Aetna
1215 K Street, Ste 1735, Sacramento CA 95814

28 009 Kevin Willingham, OR Dept. of Consumer & Business Services

29 009, 015 | Joe Martinez, Concentra Inc., CBO Director

30 009 Kevin Willingham, OR Dept. of Consumer & Business Services

31 009, 015 | Kenton Brine, PCI Northwest Regional Manager

32 009 Shannon Hunt, Office Manager, Hillsboro Eye Clinic

33 009 John R. Braddock, M.D., CEO/Medical Director
Cascade Occupational Medicine

34 009, 015 | Steve Yates PT

35 009, 015 | John DiPaola, MD

36 009, 015 | Matthew Shapiro, MD, President, Oregon Association of Orthopedists

37 009 Brian Allen, Government Relations, Fiserv Workers” Comp Services

38 009, 015 | Gary Kentner, Vice President, Claims, Liberty Northwest Insurance
Corporation

39 009, 015 | Scott Gallant, Associate Executive Director, Oregon Medical Association
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divisions

40 009, 015 | Representative Diane Rosenbaum, House Speaker Pro Tempore
Representative Paul Holvey, House District 8

41 009 Kristi Spencer, PT

42 009, 015 | James Wurcherpfennig, Vice President, Travelers Insurance
c/o Nicole Gregoire, Admin Asst/NRC

43 009 Michael Leland, Director
Northwest Occupational Medicine Center

44 009, 015 | Bruce C. Wood Associate General Counsel & Director, Workers'
Compensation and Steve Suchil, Assistant Vice President, State Affairs
Western Region, American Insurance Association

45 060 Fred E. Karlinsky, COLODNY, FASS, TALENFELD, KARLINSKY &
ABATE, P.A.

46 009 Teresa C. Kopriva, Director and Managing Counsel
Continental Casualty Company

47 009, 015 | Bernd G. Heinze, Executive Director
American Association of Independent Claims Professionals

48 009 Scot D. Bowles, D.C., HealthSource of Oregon City

49 009, 015 | Harry Monroe, Jr., Coventry Health Care

50 009, 015 | Joy Ketchum, CEO, and Sian Williams
Oregon Anesthesiology Group, PC

51 009 Robert N. Haugen, ARM, CPCU Workers Compensation Director

52 009, 015 | Kimberly D. Brown, General Counsel, Sedgwick CMS

53 009, 015 | Shawn Miller, Representing the Property Casualty Insurers Association

54 009, 015 | Scott J. Winkels, Intergovernmental Relations Associate
League of Oregon Cities

55 009 Shandin Jones, Regional Sales Director, One Call Medical

56 009 Lynn Stapes RN, MS, Administrator, McKenzie Surgery Center and
President, Oregon Ambulatory Surgery Center Association (OASCA)
David Schlactus, MBA, CEO, Willamette Surgery Center and Chair
Government Relations Committee OASCA
Amy Goodall, Communications and Public Affairs,
Nan Heim/Associates

57 009, 015 | Gary Kentner, Vice President — Claims
Liberty Northwest Insurance Corp.

58 009, 015 | Richard Katz, Director of Contracting & Business Development,

Therapeutic Associates and Executive Director, Northwest Rehab
Alliance
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divisions

59 009, 015 | Dolores Russell, CEO, MHN/CareMark Comp

60 009 Diana E. Godwin, AAL, representing physical therapists

61 009 Ramona St. George, President & CEO, Oregon Health Systems, Inc.

62 009, 015, | Christopher J. T. Davie, CPCU, Vice President, Corporate Policy and

& 060 External Affairs, SAIF Corporation

63 009, 015 | Linda Clear, Manager, RN, BSN, MPA, Providence MCO

64 009, 015 | Ron Bowman, MD, Chairman, Medical Advisory Committee

65A 009 Kevin Willingham, OR Dept. of Consumer & Business Services

65B 009 Mike Sullivan, Political Director for the Association of Western Pulp and
Paper Workers

65C 060 Erin Siska, COLODNY, FASS, TALENFELD, KARLINSKY & ABATE,
P.A.

65D 009, 015 | Dolores Russell, President & CEO,
Managed Healthcare Northwest, Inc.

65E 009, 015 | Harry Monroe, Jr., Coventry Health Care

65F 009 Shawn Miller, representing the Property Casualty Insurers Association of
America

65G 009, 015 | Kathy de Domingo, Progressive Rehabilitation Associates

66A 009 Kevin Willingham, OR Dept. of Consumer & Business Services

66B 009 Brian Allen, Government Relations, Fiserv Workers” Comp Services

66C 009, 015 | Gary Kentner, Vice President, Claims, Liberty Northwest Insurance
Corporation

66D 009 Scott Gallant, Associate Executive Director, Oregon Medical Association

66E 009, 015 | Megan Osborne, Legislative Aide to Representative Diane Rosenbaum,
House Speaker Pro Tempore, speaking on behalf of Rep. Rosenbaum and
Rep. Paul Holvey

66F 009, 015 | Richard Katz, Director of Contracting & Business Development,
Therapeutic Associates and Executive Director, Northwest Rehab
Alliance

66G 009, 015 | Penny Marlette, Workers' Compensation Manager for City/County
Insurance Services; and Susan Lavier, Claims Supervisor for City/County
Insurance Services

66H 009 Shandin Jones, Regional Sales Director, One Call Medical
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NOTES about the summaries of testimony:

Workers’ Compensation Division staff have summarized most of the testimony. For the purpose of
writing responses, the division has combined similar testimony. This means that each summary
represents some, but not necessarily all, of the views expressed in the exhibits listed above each
summary.

Testimony: OAR 436-009 Exhibits 1, 2, 3,4, 5,6, 7
16, 17, 18, 19, 20, 22, 23, 32, 33, 34, 35, 36, 39, 40, 41, 43, 48, 50, 58,
65G, 66D, 66E, 66F

We support the proposed rule that will prohibit PPO network discounts for medical services
performed by physicians, physical therapists, and other medical services providers. Worker's
compensation treatment requires a higher standard of care, reporting and paperwork, justification of
treatment frequency or length, rapid responses, and a goal of getting the worker back on the job as
soon as possible (and return-to-work efforts sometimes cause the worker to see the provider as an
adversary). PPO involvement adds to the complexity. PPO discounts have been hard to identify and
time-consuming to dispute, especially for small providers, perhaps accounting for why complaints
about PPO discounts are recent; many of the losses are not recovered. Allowing the prior rule to
stand sets a dangerous precedent, where all payers could seek out a provider’s lowest payer and
unilaterally alter payment schedules.

, 8,9, 10, 11, 12, 13, 14, 15,
59, 60, 63, 64, 65B, 65D,

Response: Thank you for your testimony.

Testimony: OAR 436-009 Exhibit 64

The Medical Advisory Committee considered the Worker’s Compensation Division proposed rule
regarding PPO’s and other discounted provider networks. We feel that the new rule is fair to
providers in that the amount of reimbursement for medical services is stipulated in the fee schedule
and cannot be discounted without the provider’s willing and knowing consent directly with an
insurance company or their agent(s). It gives a clear set of guidelines for discounted fees and
eliminates confusion and the potential for misuse inherent in prior existing systems, yet allows the
possibility of free-market fee discounting if desired. Once this has become a permanent rule we
hope that many providers who recently have chosen to not treat injured workers will have incentive
to return to the system. We recommend that the proposed rule be enacted to a permanent rule as
soon as possible.

Response: Thank you for your testimony.

Testimony: OAR 436-009 Exhibit 59

I want to comment on one thing we heard from an insurer representative at Monday’s rulemaking
hearing. It was said that Oregon medical providers are paid 102% to 105% of Medicare
reimbursement on average for treating Oregon injured workers compared to an average of only 55%
of Medicare for a number of other states. The insurer representative said this demonstrates that
providers in Oregon are very well paid for their treatment of injured workers. To say that provider
reimbursement at 102% or 105% of Medicare represents good payment, or even adequate payment
for the treatment of injured workers is preposterous. We are surrounded by stories about seniors
who are not able to find physicians willing to provide medical treatment to them because their
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health insurance coverage is Medicare. Generally speaking, Medicare pays providers less than their
cost to provide medical treatment. Hence the “cost shifting” that is at the core of driving up health
insurance and health care costs for all of us who have resources to pay for our medical treatment. It
is not a good thing if injured workers increasingly find themselves facing the same difficulties in
obtaining medical treatment as Medicare or Medicaid or uninsured patients. It is vitally important
for physicians and providers to be paid enough for their treatment of injured workers to be able to
find providers able and willing to treat them.

Response: There has been some confusion regarding the meaning of the oral testimony about state
reimbursement levels as they compare to Medicare. The intended meaning, made clear by the
written testimony (See Exhibit #38), was that Oregon rates are approximately double that of
Medicare, and that the median for 42 states is 55% above Medicare. We agree that Medicare
reimbursement levels are not currently sufficient for the treatment of Oregon injured workers.

Testimony: OAR 436-009 Exhibits 38, 66C
A willing provider should be able to contract at any rate he or she so desires. The eventual
permanent rule should be prospective in nature.

Response: Thank you for your testimony. The rules will be effective for dates of service on or after
January 1, 2009.

Testimony: OAR 436-009 & 015 Exhibits 5, 18, 20, 24, 40, 41, 43, 59, 65D, 66E
Without the positive outcome of the proposed rule change, there would be fewer medical providers
willing to put up with the often deep discounts of fees that have been occurring, and worker access
to high quality care would be limited. Busy medical offices can afford to exclude workers’
compensation treatment from their practices. It is vital that Oregon’s injured workers have ready
access to doctors and other providers for diagnosis and treatment. We need the participation of these
medical providers to authorize time loss, provide treatment and ensure recovery, return-to-work or
rating of' permanent disability. This requires adequate compensation.

The commentary WCD has received from 26 medical practices that I’ve seen so far represents at
least 200 physicians and medical professionals expressing their support for the proposed permanent
payment rule. A number of these physicians were among those who had said, in response to the July
temporary rule, that they would treat no more Oregon injured workers as long as the temporary rule
remained in place. Clearly, workers’ access to needed medical treatment is enhanced by the
proposed permanent rule.

Previously, medical practices that represented at least 700 physicians and providers contacted the
Workers’ Compensation Division, speaking in opposition to the temporary rule, and asking that it
be rescinded. And (now) physicians and providers are very happy. There’s one neurologist in
McMinnville who, in July, when the temporary rule was put in place, immediately instructed his
staff that he would no longer provide treatment to any Oregon injured workers. Almost as soon as
the proposed permanent rule was published, he instructed his staff that he was now willing to
provide treatment to Oregon injured workers. There’s a prominent orthopedic practice in Portland.
They do a lot of workers’ compensation business. In response to the temporary rule, they had made
the decision that they were no longer going to treat Oregon injured workers. And although we on
numerous occasions reminded them that the temporary rule did not pertain to any of the four
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certified workers’ compensation MCOs, their response was that they really lacked the resources to
sort out injured workers that were enrolled in an MCO from those that were not. They have told us
that come January if the proposed permanent rule is made effective as it is proposed and prohibits
the utilization of PPO contracts in workers’ compensation, they will immediately begin treating
Oregon injured workers. So I think that’s an important development in terms of enhancing access to
medical treatment for injured workers, and recognizing the significant importance of the physicians
and providers who provide treatment to those injured workers.

Response: Thank you for your testimony.

Testimony: OAR 436-009 & 015 Exhibits 40, 66E

Workers' compensation in Oregon was intended to serve the interest of injured workers and their
employers by providing medical care and return to work with a minimum of dispute or litigation.
The proposed rules reflect this interest and | urge their adoption.

Response: Thank you for your testimony.

Testimony: OAR 436-009 & 015 Exhibit 34

I urge the WCD to make the new rules permanent and also to direct those insurers who illegally
discounted their reimbursements to return those discounts to the providers as dictated in the WCD
fee schedules.

Response: Thank you for your testimony. The revised rules will be effective for dates of service on
or after January 1, 2009.

Testimony: OAR 436-009 & 015 Exhibits 35

PPOs introduce a layer of “case management” that appears as automated, boiler plate questionnaires
that often do not address the obvious needs of the particular case, or appear in cases that are going
well and in no need of “case management.” The addition of this layer is ineffective at best and self-
serving at worst. It is a token gesture instead of a meaningful, productive, personal, exchange of
information that truly facilitates care of the workers’ (compared to the case of written, telephonic or
in-person, case-specific interactions by carriers or MCO’s).

Response: Thank you for your testimony. The Fee Discount Agreements between medical service
providers/clinics and insurers must state that insurers or employers may not direct or manage the
care a worker receives. However, provider networks can apply for MCO certification under ORS
656.260.

Testimony: OAR 436-009 & 015 Exhibits 58, 61, 63, 66F

An Oregon Workers” Compensation Managed Care Organization (MCO) represents a trusted
network of providers, a vetted medical management system, and regulatory reviewed contracted
relationship between carrier and provider that was instituted for the protection of the state’s injured
workers. Certified MCOs provided a method for carriers to apply the tenets of managed care
(quality and utilization management functions) for their cost containment and early return to work
benefits without injured workers needs to be compromised. A PPO has not been subject to the rigors
of the state’s practice of ensuring the carrier-to-provider relationship has been adequately reviewed
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for the protection of the injured worker. There can be a conflict of interest between the carrier and
the injured worker in need of expensive medical care. The state’s MCO laws are there to govern the
relationship between the care provider and the payer to protect the interests of the injured worker. A
PPO has no vested interest in the injured worker’s plight; instead their sole motivation is to discount
the costs of care where their payer is unilaterally benefited. If PPOs want to steer patients, manage
care, and discount medical charges they should apply to the state to establish themselves as an
MCO. | even encourage them to do so to increase the competition among MCOs in the state.

The pre-enrollment status of an MCO appears to be viewed as the same as a PPO model. In fact, there
are significant differences that justify the application of consistent rates. There is a benefit to MCO
participating providers in that workers will often choose to treat within the network even prior to
enrollment, to avoid a change of physicians at the time of enrollment in the MCO. This provides access
to a potential patient population to physicians. MCOs provide a continuum of services to their member
providers: evidence based treatment guidelines that physicians can use in the workers' compensation
system overall; education and support in navigating the workers' compensation system, which applies to
enrolled and non-enrolled claims; and a cadre of board certified specialists available to discuss general
or claim specific issues of concern to a treating physician.

Thank you for supporting managed care that is impartial, effective, and partners with providers —
the way the legislature intended in the 1990 reforms.

Response: Thank you for your testimony. Provider networks can apply for MCO certification
under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibits 58, 63, 66F

PPOs functioning in the workers’ compensation and personal injury (PIP) environments fail due to
lack of contractual consideration. Because workers’ compensation and PIP patients have no out-0f-
pocket costs the promise (contractual consideration) to providers in the standard PPO arrangement
that patients will be directed to them fails. PPO arrangements in the group health market encourage
the use of (contracted) preferred providers through lower co-pays, co-insurance and deductible
amounts, and these incentives are not features of workers’ compensation and PIP plans. Choice of
providers is “blind,” hence the patient selects a provider based upon anything but the presence of
any contract.

It seems to us that PPO networks provide no particular value in Oregon Workers' Compensation: it
is not legal to direct workers into their networks and they provide no other services. They are
prohibited from performing the services that MCO's are required to provide.

Response: Thank you for your testimony.

Testimony: OAR 436-009 & 015 Exhibits 58, 66F

Provider credentialing is a key form of quality management. However the PPO’s claims that their
credentialing programs bring value to the workers’ compensation provider market are specious. My
company holds over 20 delegated credentialing contracts with payers and PPOs. While group health
carriers require us to comply with National Committee on Quality Assurance Credentialing
Guidelines, no PPO that I have encountered that functions in the workers’ compensation arena has
fostered adherence to such guidelines or wishes to perform the audits of our credentialing files that
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the health plan market performs. Further, I have never heard of a PPO terminating a provider for
any issues found in their credentialing processes. The quality of the providers they contract with and
supposedly vet through a credentialing process is a fagade and should not be used as an argument
for any value they contend to bring to relationship between a workers’ compensation carrier and
provider.

Response: Thank you for your testimony.

Testimony: OAR 436-009 & 015 Exhibit 35

As an employer, | just received a letter from the WCD extolling the virtues of our state in once
again reducing the costs of care to injured workers. This occurred before the recent push by the
PPO’s to impose discounts. We have done well without their involvement and if they leave, the
system will continue to deliver better performance each year.

Response: Thank you for your testimony.

Testimony: OAR 436-009 & 015 Exhibit 36

The emergency rule seems to have been generated in response to an insurance provider that takes
care of about 4% of injured workers in the state, but might have discouraged a far higher percentage
of orthopaedic surgeons from caring for injured workers. As you address these issues in the future,
please remember that insurance companies are economically better off than physicians.

Response: Thank you for your testimony.

Testimony: OAR 436-009 & 015 Exhibits 39, 66C

The terms that the fee discount agreement must meet are generally more favorable than the current
Emergency Rule that has been in effect since July. However, we continue to question the Workers’
Compensation Division's authority to authorize any fee schedule other than those in the statute. PPO
rates have been improper because the statute authorizes only three payment methods: the provider’s
usual and customary rate; the fee schedule rate; or if a valid MCO contract exists, the MCO rate.
The behavior of insurers and third party administrators will require a much broader statutory
framework that cannot be reached through limited administrative action. We continue to hope that
the agency will begin some meaningful efforts to address these broader issues through the
legislative process.

Response: Thank you for your testimony. Before an agency takes a regulatory action, the authority
must be conveyed by the Oregon Legislature. ORS 656.726 conveys general authority to the
director to make all rules necessary to carry out the director’s duties under the chapter. ORS
656.248(1) specifically delegates and mandates the director to make rules for developing and
publishing fee schedules for medical services. Further guidance is provided the director in ORS
656.248(6) that the fees provided are adequate to insure that workers receive the “standard of
services and care intended by” the workers’ compensation law. The statute does not specify that the
fee schedule is a specific dollar amount. The mandate is for the director to adopt a fee schedule that
achieves the statutory requirements. In other words, the law is a statutory framework that requires
the director to develop a payment structure that achieves the public policy goals. The director has
determined the best way to carry out the law is to create a structure whereby insurers and self-
insured employers remain responsible for paying for medical services. Within the structure, the
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director has recognized provider-network discounts for certain medical services and supplies.
However, also within the structure, the director will only allow discounts under Fee Discount
Agreements. The structure provides a “floor” of no more than 10 percent below the fee schedule for
Fee Discount Agreements in order to meet the statutory requirement to insure at all times workers
receive the standard of care required by the workers’ compensation law. Overwhelming testimony
by medical service providers supports the proposed rules. The statute provides that a Managed Care
Organization may contract for fees separate from the fee schedule. The rule does not interfere with
that ability. Further, the goal of these rules is to provide transparency and predictability for medical
service providers/clinics when treating workers compensation patients. The division believes that
the fee discount agreement rules will help achieve this goal.

Testimony: OAR 436-009 & 015 Exhibits 58

The Workers’ Compensation Division should involve the Insurance Division to address providers’
feedback as it relates to the regulation of Personal Injury Protection and Group Health Plan
environments. The PPO issues are not the sole province of the Workers” Compensation Division
and providers work with all three forms of carriers. National PPOs should be mandated to make
notice to the department that they are doing business in Oregon. All states should require
contractual relationships between carriers and providers, even those circuitously developed such as
PPO contracts, to be reviewed for regulatory protection of providers, but ultimately for the
protection of consumers. The State of Oregon should actively research this subject in an attempt to
contain overall administrative costs associated with providers billing and collecting payment from
carriers for their services. Such administrative costs are estimated by some research to be in excess
of 30% of medical provider overhead, these are dollars that do not go to providing quality patient
care and ultimately must be passed on to the consumer and their insurance companies. A global
approach by the state to regulate PPOs across all lines of insurance coverage would be in the best
interests of the citizens of the State of Oregon and its businesses purchasing benefits for their
employees.

Response: Thank you for your testimony. This would require legislation and is not something the
division can accomplish through the rules’ process. Before an agency takes a regulatory action, the
authority must be conveyed by the Oregon Legislature. The legislature has not delegated the
authority to specifically regulate provider networks (e.g., preferred provider organizations).
Provider networks currently operate within the private healthcare system, as well as the workers’
compensation system. In the broader sense, the legislature is required to delegate the authority to the
director before taking any regulatory action. Currently, the division is not in a position to bring this
concept to the Oregon Legislature.

Testimony: OAR 436-009 & 015 Exhibit 21

The Workers” Compensation Division has reversed course from the Temporary Rules effective July
7, 2008. Except for DME, ambulatory surgical centers, non-rural hospitals and prescription drugs,
non-MCO WC PPOs will be prohibited from operating in the state. Through the creation of
discount limitations and administrative barriers, insurers and self-insured employers will be
discouraged, if not virtually prohibited, from paying below fee schedule outside of the MCO
context, thus turning the maximum fee schedule into a minimum fee schedule for the wide majority
of WC medical payments.
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Response: Thank you for your testimony. We will be closely monitoring medical payment and
other system data. The division may need to adjust premium assessment rates or the fee schedule to
offset any increased system costs.

Testimony: OAR 436-009 & 015 Exhibit 47

We recommend that the Workers” Compensation Division maintain the use of managed care
organizations (MCO) for Oregon workers compensation claims, and we urge the Division to
withdraw the proposed changes and restore the rule to its original form. We believe that use of
MCOs is an important means of assuring injured workers in Oregon receive effective, meaningful,
and efficient care so that they are able to get back to work as soon as possible — both for the benefit
of the workers, and the state workers’ compensation system.

Response: Thank you for your testimony. The legislature has provided specific direction regarding
Managed Care Organizations operating within Oregon for enrolled workers. The proposed rules
preserve the preference for managed care, while giving providers the ability to enter into
agreements that meet their business needs, and the needs of the workers’ compensation system.
Provider networks can also apply for MCO certification under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibits 46, 51, 55, 66H

As you know, the proposed rules would prohibit provider network discounts for medical services
with certain exceptions. As an example, discounts for costly diagnostic tests, including MRIs, CT
scans and EMGs, would no longer be attainable through a provider network. In addition to cost-
savings for diagnostic tests, provider networks typically focus on quick and easy access to providers
as well as the delivery of high quality services. A provider network also ensures our claims
administrator the ability to obtain the necessary medical information and reports to keep the injured
worker moving towards a quicker return-to-work. Many claim administrators have contracts with
“specialty networks” that have entered into individual contracts with physical therapy, chiropractic
and radiology providers who can offer discounted fees and create greater efficiencies for employers
and increased quality care for injured workers. Our ability to use our networks for these types of
services would be eliminated. We believe the significant increase in costs for these types of services
would also decrease the emphasis on occupational rehabilitation and return to work initiatives. We
encourage the Workers’ Compensation Division to amend the proposed Medical Fee and Payment
Rules in order to allow provider networks in Oregon. At a minimum, we would ask that the
proposed guidelines be expanded to continue to allow network discounts negotiated in contracts
between non-MCO networks (PPO or otherwise) and providers and an exception be included to
allow injured workers and employers accessibility to high-quality diagnostic provider networks.

Response: Thank you for your testimony. The revised rules do not prohibit the use of contracts with
diagnostic facilities that perform the technical aspect of the diagnostic procedure. The revised rules
allow insurers to directly enter into Fee Discount Agreements with medical service
providers/clinics. A medical service provider is a person duly licensed to practice one or more of the
healing arts. We will be closely monitoring medical payment and other system data. The division
may need to adjust premium assessment rates or the fee schedule to offset any increased system
costs.
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Testimony: OAR 436-009 Exhibits 66H

While I understand providers should be reasonably compensated, providers who choose to enter
into a PPO agreement do so on their own accord and hopefully should know the confines of that
contract. Our providers are very aware of the entirety of their contracts, the different providers that
we have in our network, and we have credentialed every one of them according to the NCQA
guidelines.

Response: Thank you for your testimony. The proposed rules were developed based on input the
division received during the rules promulgation process. The greater majority of input supports the
proposed rules. The goal of the proposed rules is to provide transparency and predictability for
medical service providers/clinics when treating workers’ compensation patients. The division
believes that these rules will help achieve this goal, and help achieve the public policy goal of
insuring workers receive the standard of medical care intended under the workers’ compensation
law.

Testimony: OAR 436-009 & 015 Exhibit 21

By maintaining the health care provider/medical service provider monopoly on MCO certification
(per ORS 656.260), restrictions on standard cost containment techniques such as utilization review
and provider discounts will be preserved.

Response: Thank you for your testimony. Changing the ownership requirements for Managed Care
Organizations requires the Oregon Legislature to amend the statute. The director cannot adopt rules
that are in conflict with legislative requirements.

Testimony: OAR 436-009 & 015 Exhibit 21
Oregon will become, uniquely, the only jurisdiction where PPO provider contracts are effectively
banned.

Response: Thank you for your testimony. The revised rules allow insurers to apply discounts under
provider network contracts for certain medical services and equipment. Insurers are only prohibited
from applying provider-network discounts when calculating payments to medical service providers
or clinics. Provider networks that are not certified Managed Care Organizations may continue to
provide services within workers’ compensation so long as the networks are not managing the
worker’s care as described in the proposed OAR 436-015 rules. In addition, qualifying provider
networks can apply for MCO certification under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibit 21

Since Oregon is a state where there is strict employee choice of provider outside of an MCO, with
essentially no consequence to a provider’s non-participation, this restriction cannot be credibly
attributed to concerns about worker access to health care.

Response: Thank you for your testimony. There is no obligation that providers/clinics participate in
the workers’ compensation system. However, when there is something in the system that negatively
impacts providers, then it impacts workers’ access to medical care. Based on testimony the division
received after the temporary rule was made effective July 7, 2008, a number of providers stated that
they would no longer treat workers’ compensation patients. These same providers stated they would
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reverse that decision based on the proposed rules establishing Fee Discount Agreements.

Testimony: OAR 436-009 & 015 Exhibit 63

One question we do have is why the PPO discounts will continue for hospitals and ASC's. These
facilities, especially in today's economy, already experience severe financial stresses. It does not
appear a PPO network provides any value to these facilities, which are almost always already
contracted with MCO's. At least two MCO's currently operate in rural areas and contract with
many/most rural hospitals. However, we do not want this concern to delay implementation of the
proposed rules. Perhaps the ASC and hospital issue could be considered at a later date.

Response: Thank you for your testimony. Under the proposed rules, provider network discounts
may not be applied to hospitals which qualify for the rural exemption under OAR 436-009-
0020(6)(K).

Testimony: OAR 436-009 & 015 Exhibit 21

Obviously, the draft permanent rule is a negative outcome for my company and other commercial
PPOs, insurers and self-insured employers. It is a positive outcome for providers and, potentially,
for provider-run MCOs if they can show payers they add value. Whether it is a good outcome for
injured workers and for the State of Oregon is open to question.

Response: Thank you for your testimony. Provider networks can apply for MCO certification
under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibits 49, 65E
We do not believe that any existing networks could continue to operate in the state in any
substantial way under the restrictions imposed by these rules.

Response: Thank you for your testimony. The proposed rules only restrict the application of
provider-network discounts to payments for medical service providers or clinics. It does not prohibit
insurers or self-insured employers from outsourcing some tasks. Provider networks can apply for
MCO certification under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibit 49
The proposed rule changes improperly interfere with the right of private parties freely to contract in
furtherance of their respective business interests.

Response: Private parties remain able to enter into agreements within the proposed regulatory
restrictions. The restriction is on the type of discount an insurer is allowed to apply to fees paid to
medical service providers and clinics under OAR 436-009-0040. The goal of the proposed rules is
to provide transparency and predictability for medical service providers/clinics when treating
workers’ compensation patients. The rules are also intended to insure workers receive the standard
of care contemplated by the workers’ compensation law.

Testimony: OAR 436-009 & 015 Exhibits 38, 66C
Providers are at risk of losing income generated through their current use of PPO networks.

Response: Thank you for your testimony. The overwhelming input from providers has supported
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the proposed rules because the rules provide transparency and predictability for medical service
providers and clinics when treating workers’ compensation patients.

Testimony: OAR 436-009 & 015 Exhibits 47 & 52

Given the serious impact of the proposed rules changes, we respectfully request consideration of an
extension of the comment period under ORS 183.335(4) to allow all affected parties adequate time
to comment before adoption.

Response: The temporary rules now in effect are due to expire on Jan. 1, 2009. If rulemaking was
delayed, these rules would expire without replacement. This would create a lot of confusion and
cause harm to medical providers and payers alike. For this reason, there will be no extension of the
comment period. We have received substantial testimony — 64 written exhibits, including 15 people
who testified at the public rulemaking hearings.

Testimony: OAR 436-009 & 015 Exhibits 29, 42, 44, 47, 52

By adding this layer of complexity and differentiation from the group health contracting process, we
feel you will drive more providers out of the system due to increased hassle factors within the
workers’ compensation system. This obviously will ultimately impact injured worker access to
quality providers. The administrative burden and legal costs of negotiating and drafting Fee
Discount Agreements with multiple insurers and filing them with the Workers” Compensation
Division may prove to be prohibitive. As a result, medical providers may choose not to participate
in the workers compensation system leaving a void for injured workers.

It will be more difficult for injured workers to locate providers who treat occupational injuries -
since directional tools will no longer be available, and there will be more changes in treating
doctors, resulting in longer treatment durations, higher overall utilization and longer claim
durations. Injured workers will also lose health care provider choice.

Response: Thank you for your testimony. These rules were proposed based on a) the responses we
received to the temporary rules, effective July 7, 2008, and b) the input we received during the
promulgation of these permanent rules. The overwhelming input received from medical service
providers is supportive of the proposed rules. Also there is anecdotal evidence that providers who
stopped seeing workers’ compensation patients in response to the temporary rules, effective July 7,
2008, are now willing to treat workers’ compensation patients in anticipation of the adoption of the
permanent rules. The goal of the proposed rules is to provide transparency and predictability for
medical service providers/clinics when treating workers’ compensation patients. The division will
monitor the medical system data very closely to determine the impact of the rules, and may make
any necessary adjustments to premium assessment rates or the conversion factors.

Testimony: OAR 436-009 & 015 Exhibits 29, 38, 44, 47, 49, 52, 55, 65E, 66C, 66H
PPOs require that providers have experience in treating the injured or ill worker and that they will
be aware of, and actively participate with employers, in their return to work programs. In addition,
they understand the unique requirements inherent with the worker’s compensation treatment,
reporting and billing process. Networks are in excellent positions to:



Oregon Administrative Rules, Chapter 436
Summary of Testimony & Agency Responses
Page 15

e Review provider credentials on the basis of their knowledge of occupational medicine, their
success in helping injured workers recover and return to healthy, productive living, and
confirmation that doctors are board certified or otherwise qualified in the appropriate
specialties;

Monitor providers;
Deliver quality, effective and appropriate care in a consistent, methodical approach over a broad
geographic area; and

e Involve expert staff and specialized systems and technology in the complex activity of
establishing managing contracts and arrangements.

This in turn leads to better outcomes because employers know where to send their injured workers.
PPOs are able to assist providers in helping them grow their business as a direct result of this
relationship.

In looking for an appropriate doctor, many employees may look to website directories maintained
by networks. If networks are eliminated, these directory tools will be lost. Injured workers will lose
an important means for locating a qualified, appropriate health care provider. This will result in
making their search for a physician more difficult, lengthening the time between the injury and their
initial medical treatment, and making it more likely that they will find a need to change doctors due
to dissatisfaction with the care received. These factors will slow the recovery and the return to work
of the injured employee.

Use of PPO networks has been shown to raise the quality of health care for injured workers, reduce
inefficiency, and curb inappropriate treatment. Oregon's current system is based on a successful
partnership among the system participants due in large part to the quality medical care, managed
care services and cost containment that have been facilitated by provider networks working with
insurers. Workers' compensation carriers seek transparency, working with PPO arrangements that
offer choices to injured workers, which in turn bring injured workers a broad geographic area of
service.

In addition, networks benefit providers by helping to resolve disputes related to reimbursement and
other matters more efficiently than if they had to be submitted to the state.

Response: Thank you for your testimony. While the testimony presents those goals of the workers’
compensation system, Oregon has provided for managing a worker’s care under OAR 656.260.
Only a provider network that is a certified Managed Care Organization may actively manage care of
enrolled workers. For workers not enrolled in an MCO, insurers may maintain provider lists for
workers to access, as long as the worker is reminded that they are not obligated to select a provider
from the list.

Testimony: OAR 436-009 & 015 Exhibit 29

Based on experience, we also do not believe that the PPO networks and other stakeholders, insurers,
and providers will be able to comply in such a short period of time. There is a very real potential for
chaos and confusion if these proposed rules are passed as currently written.

Response: Thank you for your testimony. The division acknowledges that this is a short turn
around; however, based on testimony received, we expect that discounts based on provider
networks will not be applied to provider billings under OAR 436-009-0040 after January 1, 20009.
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There is no obligation to enter into Fee Discount Agreements prior to the effective date of these
rules.

Testimony: OAR 436-009 & 015 Exhibit 29

We do not agree with the Division's assessment that there will be no financial impact. We
respectfully ask the Division that they consider the potential increased costs to the system if PPOs
are not in place to direct care to experienced worker’s compensation professionals who have agreed
to reduce their payments from fee schedule for the additional volume of patients.

Response: Thank you for your testimony. Under the current and prior statutory and regulatory
structure, only a Managed Care Organization may direct the care workers may receive within the
workers’ compensation system. The rule clarifies the statutory intent that only a provider network
certified by the director may provide managed care services, it does not change the status quo. Non-
certified provider networks may not direct workers to specific providers. In addition, the division
will be closely monitoring medical payment and other system data. The division may need to adjust
premium assessment rates or the fee schedule to offset any increased system costs.

The agency’s reference to “downward pressure on system costs,” was not a general estimate about
the fiscal impact of the proposed rules. It should be understood in the context of other cost
estimates. In the “Statement of Need and Fiscal Impact,” the agency stated in part: “Prohibiting the
application of discounts will put upward pressure on system costs, primarily affecting insurers, with
a corresponding benefit to medical providers. Allowing new types of discounts not currently in use
will put downward pressure on system costs.” Therefore, the agency acknowledged that elimination
of discounts such as PPO discounts will probably raise costs, while new discounts such as “Fee
Discount Agreements,” should lower costs.

It is also important to note that provider networks such as Preferred Provider Organizations do not
provide their services for free. The dollars previously being paid to provider networks will now go
to medical service providers. That portion that was paid to provider networks will account for some
portion of any growth in system costs.

Testimony: OAR 436-009 & 015 Exhibits 42, 44

The unavoidable increase in system costs which will result if the proposed rules go into effect will
only benefit medical providers, not injured employees, not the general public, and not the insurers
which support the system. The system as a whole benefits when costs are contained through
network fee discounts and cost effective case management and managed care services provided by
insurers or other qualified entities. The proposed rules eliminate the ability of an insurer to perform
these critical functions and thereby eliminate those cost saving measures. Contrary to the Division's
unsupported contention in its Statement of Need and Fiscal Impact, the proposed rules do not
present a mechanism to put downward pressure on system costs.

Response: Thank you for your testimony. The agency’s reference to “downward pressure on
system costs,” was not a general estimate about the fiscal impact of the proposed rules. It should be
understood in the context of other cost estimates. In the “Statement of Need and Fiscal Impact,” the
agency stated in part: “Prohibiting the application of discounts will put upward pressure on system
costs, primarily affecting insurers, with a corresponding benefit to medical providers. Allowing new
types of discounts not currently in use will put downward pressure on system costs.” Therefore, the
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agency acknowledged that elimination of discounts such as PPO discounts will probably raise costs,
while new discounts such as “Fee Discount Agreements,” should lower costs.

Insurers are not prohibited from finding ways to reduce system costs. Insurers may contract with
Managed Care Organizations to provide managed care activities and reduce costs. Qualified
provider networks can apply for certification as a Managed Care Organization under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibits 31, 38, 66C

The comprehensive reforms enacted by the Legislature in 1990 saved employers from years of
double-digit rate increases by dramatically reducing "frictional costs™ - costs incurred by the system
and paid by employers that did not directly benefit injured workers. These reforms did not
specifically authorize the use of Preferred Provider Networks (PPOs). But soon after the reforms
were enacted, PPO networks were employed in Oregon to streamline the process of providing
treatment for injured workers in a fair and cost-effective manner. These networks have not only
helped reduce costs (employers have seen premiums decline on a per-employee basis by nearly half
since 1992*); they have protected the integrity of a system that properly emphasizes the shared
interest employers and labor have in appropriate medical treatment, favorable outcomes and an
injured workers' return to the job.

Medical providers routinely give fee discounts to their patients. Many providers also choose to
discount their fees in consideration for being part of a PPO network. For these providers, PPO
arrangements have a positive impact on their bottom line. For over 16 years, insurers and self-
insured employers have utilized PPO networks to cost-effectively provide appropriate medical care
to injured workers.

Response: Thank you for your testimony. Many factors have contributed to the decline in premium
rates in Oregon. Medical costs are one factor in helping reduce premium rates. Increased focus on
workplace safety has contributed to a significant drop in the number of workers’ compensation
claims filed each year. The proposed rules do allow providers to discount their rates through the use
of a Fee Discount Agreement. The division does expect the proposed rules to increase medical
costs. However, it is also important to note that provider networks such as Preferred Provider
Organizations do not provide their services for free. The dollars previously being paid to provider
networks will now go to medical service providers/clinics. That portion that was paid to provider
networks will account for some portion of any growth in system costs. The division will closely
monitor medical payments and other system data. The division may need to adjust premium
assessment rates or the fee schedule to offset any increased system costs.

Testimony: OAR 436-009 & 015 Exhibits 42, 44

The Department of Consumer & Business Services points out in its Statement of Need and Fiscal
Impact, that the proposed rules are designed to promote stable and predictable reimbursements to
health care providers to ensure access to quality of care for workers' compensation patients. It is not
clear why the Department ties the quality of injured workers' care to provider reimbursement. The
primary beneficiary in a system such as that is the health care provider, and not the injured worker.
We believe that efficient, professional management of the medical portion of a claim is what
ensures quality care, not predictable payments to health care providers.
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Response: Thank you for your testimony. Oregon law and the division’s administrative rules
recognize the importance of managing the medical portion of a claim. However, when a worker is
not enrolled in a Managed Care Organization, the insurer may only suggest appropriate treatment
for a worker, even through a provider network. The legislature established Managed Care
Organizations as the only networks able to provide managed care to workers. A qualified provider
network can apply for MCO certification under ORS 656.260.

Testimony: OAR 436-009 & 015 Exhibits 31, 38, 42, 44, 46, 47, 49, 52, 55, 65E, 65F,
66C, 66H

Oregon's medical fee schedule is not an effective tool for managing medical costs. Of the 42 states
with mandatory fee schedules, Oregon ranks among the highest in several treatment categories,
including surgeries (11th), physical medicine and evaluation & management (3rd) and general
medicine (4th).** WCD's own Statement of Need and Fiscal Impact for this rulemaking notes that
the fee schedule maximum "is estimated to be between 105 and 116 percent of (PPO) payments."
According to the information provided by the Workers’ Compensation Division in its discussion of
the proposed rule, the fee schedule is somewhere between 105% and 116% of payments to impacted
providers totaling $174 million annually. This would indicate a first year increase of up to $28
million. Some of those savings may be attributable to providers billing usual and customary
charges below the fee schedule, but this is likely to be a small amount. These added costs will be
passed on to employers.

We believe the prohibition of PPO networks will dramatically increase medical reimbursement
costs that are ultimately reflected in premiums paid by employers, and increased medical costs for
those employers who have deductible programs. We are concerned the regulations will result in
higher costs for insurers and employers and fewer quality choices for injured workers. Given this
information we believe that providers are fairly reimbursed at contracted rates below the fee
schedule. In addition, employers would experience greater costs, as well as disruptions and
productivity losses on account of extended periods of employee disability.

The increased costs brought about by these rule changes will threaten to derail the planned six per
cent reduction in the pure premium rate forecast for 2009 by the Department of Consumer &
Business Services in its Sept. 11, 2008 News Release. The rule changes will also likely bring to an
end the positive three-year trend of rate reductions and could threaten to end the 19 consecutive
year run of no rate increases. The News Release quoting the words of Governor Kulongoski, states,
"[n]ot only have we been able to keep costs low for employers, but we have improved worker
benefits and made workplaces safer" Those words may ring hollow among employers and
employees under the proposed rules if premium rates do increase and quality of medical care
declines.

Payers currently contract with networks in part because the payers don’t have the expertise or
resources to build their own networks. Building an adequate network of credentialed providers
could be expected to take at least a year, meaning that all potential savings for the first year would
be lost, and this lost savings will increase costs to employers through their deductible programs or
insurance rates. Payers will have to invest in the technology needed to maintain network data, as
well as hire staff for contracting, credentialing and recredentialing, ongoing monitoring, performing
legal review of contracts, maintaining provider relationships, and performing other network
functions.
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There are no provisions that would permit the grandfathering of current agreements. This would
mean that all current contracts not complying with these rules would be lost, resulting in an
immediate cost impact on the system.

Response: Thank you for your testimony. The proposed rules allow direct discount agreements
between insurers and those providers who are willing to discount their fees. In addition, we will be
closely monitoring medical payments and other system data. The division may need to adjust
premium assessment rates or the fee schedule to offset any increased system costs. Nothing in these
rules prevents an insurer or self-insured employer from outsourcing the task of entering into Fee
Discount Agreements. However, insurers and self-insured employers will remain accountable for
the actions of their agents. It is also important to note that provider networks such as Preferred
Provider Organizations do not provide their services for free. The dollars previously being paid to
provider networks will now go to medical service providers/clinics. That portion that was paid to
provider networks will account for some portion of any growth in system costs.

Testimony: OAR 436-009 & 015 Exhibits 38, 66C

The elimination of PPO Networks will certainly increase medical reimbursement costs. The
economic climate has shifted dramatically since these rule changes were first proposed. Oregon's
seasonally adjusted unemployment rate rose from 6.4 percent in September to 7.3 percent in
October. This was the state's highest unemployment rate since August 2004, when the rate was 7.4
percent. While our sincere hope is that the economic outlook will soon improve, we must
acknowledge that many believe a turn-around may take some time and that it may, indeed, get
worse before it gets better. We do not believe this is the time to introduce increased costs into the
workers' compensation system. We urge a more thoughtful and restrained approach to addressing
the concerns these regulations are intended to rectify.

Response: Thank you for your testimony. The division carefully considered the input received
through public rules process. We will closely monitor medical payments and other system data. The
division may need to adjust premium assessment rates or the fee schedule to offset any increased
system costs.

Testimony: OAR 436-009 & 015 Exhibits 38, 42, 44, 66C

We are concerned that elimination of PPO networks will limit workers’ choice of providers. Under
the current system, workers not enrolled in an MCO have more treatment options than those who
are enrolled. If the proposed regulations are adopted, more workers will inevitably come under
managed care. We do not believe Oregon workers would benefit from this dynamic. Rather, we
believe a system which includes strong MCO and PPO options represents the better solution.

In addition, injured workers will no longer benefit from the proven success of managed care which
is currently provided by entities other than MCQOs, such as insurers. Without provider networks,
injured workers who are unable to find an appropriate health care provider to treat their work-
related injuries will not be able to utilize the services that are often provided by the networks, such
as website directories of credentialed health care providers or telephonic consultation to locate a
physician in the network.

Managed care services provided by insurers are often proprietary methods of containing costs that
are marketed to and requested by employers. Not only do injured workers benefit from insurers
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providing these services, employer costs are reduced, employees return to work more quickly and
overall system costs are driven down. This proposed prohibition will require a dramatic change in
workflow for insurers who will he forced to partner with certified MCOs and sacrifice cost-saving
case management processes, or enter direct contracts with providers and be forced to purchase
managed care services from third parties. The new framework will change the economics of the
system forcing workers' compensation insurers to shift the increased financial burden to the
public/employers. Further, this prohibition will cause insurers to violate current contracts with
employers that have purchased managed care services from their insurer. It is quite possible that the
law change will discourage insurers from conducting workers compensation business within the
state. If Oregon prohibits insurers from managing medical care outside of MCOs, it is quite likely
that there will be a noticeable expansion of inappropriate treatment for the injury, experimental
treatments, or extended duration of treatments and lost time from work.

Response: Thank you for your testimony. Oregon law has only recognized the rights of certified
Managed Care Organization under OAR 656.260 to actively manage the care injured workers
receive. Any activities by an insurer to directly manage workers’ care would be in violation of the
statutes and rules. The statutes and rules provide specific safeguards for injured workers enrolled in
managed care to know and understand their rights under the law. In addition, a certified Managed
Care Organization submits its managed care plan to the director to determine whether it complies
with statutory and regulatory requirements. The division provides continuous monitoring of
Managed Care Organizations to determine long-term compliance with the legal requirements. The
prohibition of non-certified provider networks ability to manage workers care is not changed by
these proposed rules. It is also important to note that provider networks such as Preferred Provider
Organizations do not provide their services for free. The dollars previously being paid to provider
networks will now go to medical service providers. That portion that was paid to provider networks
will account for some portion of any growth in system costs.

Testimony: OAR 436-009 & 015 Exhibits 31, 38, 49, 65E, 65F, 66C, 66G

We believe that regulations to protect the ability for medical providers to contract with PPO
networks - and that also protect providers and require greater transparency - would be of greater
benefit to providers, injured workers and insurers alike. Instead of limiting PPO contracting, require
PPO networks to register with the Workers’ Compensation Division to bring them under closer
scrutiny; require notice to providers showing which workers’ compensation carriers have access to
the contract rates agreed to by the provider and the PPO, require a network to provide a list via a
website, updated at least quarterly of payers accessing the contractual discount agreed to by the
provider, require each explanation of payment worksheet to identify the PPO network which
authorizes the contractual discount, require greater transparency and disclosure of contractual
arrangements for providers, prohibit the application of multiple contracts to the same invoice,
prohibit PPO network contracts which require providers to accept flat-fee reimbursement rates or
otherwise shift risk to the provider, prohibit PPOs from managing care, and grant greater authority
to providers to terminate contracts within a reasonable amount of time and in a manner that protects
the injured worker by ensuring continuity of care — a provider should have the right to terminate a
contract at any time with 90 days written notice to the network. In addition, the rules should require
that any entity with whom the network contracts honor all of the requirements of the underlying
contract; this will protect provider interests as they relate to downstream transfers of the contract.
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Response: Thank you for your testimony. This would require legislation and is not something the
division can accomplish through the rules’ process. Before an agency takes a regulatory action, the
authority must be conveyed by the Oregon Legislature. The legislature has not delegated the
authority to specifically regulate provider networks (e.g., preferred provider organizations).
Provider networks currently operate within the private healthcare system, as well as the workers’
compensation system. In the broader sense, the legislature is required to delegate the authority to the
director before taking any regulatory action. Currently, the division is not in a position to bring this
concept to the Oregon Legislature.

Testimony: OAR 436-009 & 015 Exhibits 47, 52

A Proposed Solution — the NCOIL Model Act: We recognize that the Division wants to ensure that
providers have proper notice of discounts, and that the Division wants to eliminate unwanted
contract rights assignments rather than to eliminate the benefits of PPOs/networks. We suggest that
the Division consider a possible solution developed by the National Conference of Insurance
Legislators (NCOIL) Health, Long-Term Care, and Health Retirement Issues Committee, which has
developed a Model Act. The Model does not eliminate networks or “contracting entities,” but
instead addresses the issue of proper notice and empowers providers to refuse to give discounts in
the absence of proper notification. Additional information and the text of the Model Act can be
found at http://www.ncoil.org/HomePage/2008/PhysicianReimbursementPR.pdf

and http://www.ncoil.org/schedule/200830Day/Annual/RentalNetworkModel.pdf.

Applying this same direct approach to the Oregon workers' compensation system would require
networks to give notice to providers, the Division, insurers and TPAs in a manner similar to that
contemplated in the NCOIL Model Act.

Response: This would require legislation and is not something the division can accomplish through
the rules’ process. Before an agency takes a regulatory action, the authority must be conveyed by
the Oregon Legislature. The legislature has not delegated the authority to specifically regulate
provider networks (e.g., Preferred Provider Organizations). Provider networks currently operate
within the private healthcare system, as well as the workers’ compensation system. In the broader
sense, the legislature is required to delegate the authority to the director before taking any
regulatory action. Currently, the division is not in a position to bring this concept to the Oregon
Legislature.

Testimony: OAR 436-009 & 015 Exhibit 54

We suggest that the proposed rules by amended to create more stringent requirements for PPO
contracts. One such requirement could be to mandate that contracts be directly between the provider
and the PPO rather than through any other contracting group. The League respectfully suggests that
the Department of Consumer and Business Services should proceed cautiously prior to disallowing
contracts between willing parties and host additional conversations with stakeholders before
adopting such drastic changes.

Response: Thank you for your testimony. The revised rules outline specific requirements for Fee
Discount Agreements, specifically that the agreements be directly with the insurer/self-insured
employer and the provider. These proposed rules were based on testimony the division received
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from providers who wanted to end provider network contracts. However, provider networks can
apply for MCO certification under ORS 656.260.

In addition, before an agency takes a regulatory action, the authority must be conveyed by the
Oregon Legislature. The legislature has not delegated the authority to specifically regulate provider
networks (e.g., Preferred Provider Organizations). Provider networks currently operate within the
private healthcare system, as well as the workers’ compensation system. In the broader sense, the
legislature is required to delegate the authority to the director before taking any regulatory action.
Currently, the concept is not part of the Governor’s proposed legislative agenda. Currently, the
division is not in a position to bring this concept to the Oregon Legislature.

Testimony: OAR 436-009 & 015 Exhibit 21

I urge you to consider joining the WCRI CompScope™ program to benchmark medical costs and
worker outcomes as Oregon engages in this experiment. It is theoretically attractive to eliminate
middlemen from the WC medical payment process. Whether the initiative will maintain or increase
injured workers’ access to quality health care and improve worker outcomes (e.g., sustained RTW)
at a reasonable cost, however, is an issue that deserves tracking and should be monitored.

Response: Thank you for your testimony. The division closely monitors medical payments and
patient outcomes, as well as other system data. Oregon maintains a strong working relationship with
the Workers’ Compensation Research Institute.

Testimony: OAR 436-009 & 0015 Exhibit 54

Over the last three years the LOC-sponsored City County Insurance Services (CIS) has saved
$232,400 through its relationship with a PPO. If this rule were to be adopted as written, these
savings will disappear and costs will be passed on to the local governments that comprise the CIS
membership at a time when local government budgets are declining at an alarming rate. Moreover,
the increased cost will not result in any additional benefits to injured workers. The alternatives open
to local governments should these rules be approved are not adequate to meet their workers
compensation needs. It is not realistic to expect a self-insured employer group to contract with
individual providers around the state. Provider contracting is a significant undertaking that, even if
CIS or our individually self-insured cities had the resources to pursue, would not be feasible
financially to undertake given the limited volume of patients we have to offer providers.

Response: Thank you for your testimony. There is nothing that prohibits an insurer or self-insured
employer from outsourcing Fee Discount Agreement negotiations to others. The requirement is that
the agreement is between the insurer and the medical service provider or clinic. The insurer or self-
insured employer will remain responsible for accurate payments to medical service providers under
OAR 436-009-0018 and -0040. We will closely monitor the impact of these rules on medical
payments and other system data. The division may need to adjust premium assessment rates or the
fee schedule to offset any increased system costs.

Testimony: OAR 436-009 & 0015 Exhibit 66G

We aren't opposed to managed care. We just are supportive of choice for our workers. Our pool
covers cities and counties all over Oregon, so access to medical care is very important to us, as well
as choice. We oppose the proposed final rule, because we think maybe it goes too far in eliminating
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the use of PPO discounts altogether. We feel like all providers should be treated fairly in their
contracts with insurance companies or with self-insured employers. It would be impractical for us to
try to contract directly with providers around the state. And we tried formal managed care and
found it was difficult to manage in the more rural parts of Oregon, where two-thirds of our
employees live.

Response: Thank you for your testimony. The goal of the proposed rules is to provide transparency
and predictability for medical service providers/clinics when treating workers’ compensation
patients. The division believes that the Fee Discount Agreement rules will help achieve this goal.
Overwhelming input from medical service providers supported these rules as a means of their
continued acceptance of workers’ compensation patients. Without access to medical service
providers, workers would not have any choice to make. Therefore, we believe the proposed rules
achieve the goal of preserving workers’ choice. We will closely monitor medical payments and
other system data, and may need to adjust premium assessment rates or the fee schedule to offset
any increased system costs.

Testimony: OAR 436-009 & 0015 Exhibit 54

Using managed care organizations (MCO) to take the place of existing PPO relationships is not a
desirable option for the following reasons: There are only four MCOs in Oregon, and only one that
provides the statewide coverage required by our members, proposed rule changes reinforce this
virtual monopoly; rather than enhancing direct care for injured workers, MCOs provide one more
level of bureaucracy; MCO discounts are largely offset by the MCO's administrative charges;
provider choice for the injured worker is limited, and injured workers in rural areas can be forced to
travel for care — the ability for the worker to obtain treatment in the community is important to both
employers and employees.

Response: Thank you for your testimony. Provider networks can apply for MCO certification under
ORS 656.260.

Testimony: OAR 436-009-0003 Exhibit 49

Under OAR 436-009-0003, the proposed rule applies to services rendered on or after the effective
date of this rule. While we have serious reservations regarding this rule, we agree that the
provisions of the rule that is ultimately adopted should be applicable on a prospective basis only.
Services rendered prior to the adoption of this rule should be subject to the provisions of the
temporary rule that has been in place. This is necessary to permit stability in the system and is
appropriate for parties acting in good faith under the requirements of previous law.

Response: Thank you for your testimony. The revised rules will be effective January 1, 2009, and
apply to dates of services on or after January 1, 20009.

Testimony: OAR 436-009-0005(4) Exhibits 47, 52
In definitions, insert “and their respective claims administrator” after the word “state” in line 3.

Response: Thank you for your testimony. To ensure the division can monitor compliance with the
rules, we continue to maintain that it is the insurers’ responsibility for others who act on their
behalf, such as third party administrators, bill review companies, etc.
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Testimony: OAR 436-009-0010 & 0090 Exhibit 37, 66B

Usual and customary charges can vary widely from pharmacy to pharmacy based on size. Since the
pharmacy fee schedule is so low and the insurers have an opportunity to enter into contracts for
lower rates with the various providers and billing entities, we recommend that the term "usual and
customary" be eliminated from the pharmacy fee section. The term usual and customary has
spawned numerous fee disputes and several lawsuits around the country. By removing the term
"usual and customary" and limiting reimbursement to the fee schedule or a contracted rate you will
reduce a significant number of potential fee disputes, provide certainty and clarity to the rule, insure
actuarial predictability and provide an incentive for insurers to work with pharmacy providers and
billing entities to reach favorable contract terms.

Response: Thank you for your testimony. The Workers’ Compensation Division replaced all
references to “usual and customary fees” with “usual fees,” effective April 1, 2006, because the
prior term is sometimes used to describe what is usual and customary in the marketplace, not just
for the specific provider. However, the testimony suggests equal concern for the term “provider’s
usual fee.” The proposed rules did not address this issue. The division may consider this issue in a
future rule process.

Testimony: OAR 436-009-0018 Exhibits 27, 29, 31, 38, 42, 44, 47, 49, 52, 65E, 65F, 66C
The proposed new process to change the PPO network contracting process appears to be
burdensome and bureaucratic for providers and employers alike. We find the use of letterhead to not
only be costly but also does not seem to offer any added benefit to the process. The process of
sending these agreements to the Director and then to the insurer also seems redundant and
inefficient without any real impact to improving the system. In addition, it appears this proposal is
scrapping the current PPO process that has been in place for years, both within the workers’
compensation market as well as group health. The chair of the Medical Advisory Committee
indicated in his comments at the rulemaking committee meeting that provider reviews of these
agreements can require up to $3000.00 per contract. Given the potential number of new contracts
that would have to be created, these costs would be substantial. With over 550 insurers and self-
insurers combined in Oregon, there will be a significant burden placed on providers if even a small
percentage of these entities choose to seek contracted rates directly with providers, who will then
need to bear additional administration issues and difficulties. We would argue that there is a large
financial impact that is not being considered if these Proposed Rules are passed in their current
format. Payers will have to invest in the technology needed to maintain network data, as well as hire
staff for contracting, credentialing and recredentialing, ongoing monitoring, performing legal
review of contracts, maintaining provider relationships, and performing other network functions.
We believe the regulations will force insurers who compete in the marketplace to engage in
thousands upon thousands of contractual arrangements, an additional bureaucratic hassle and cost
for insurers as well as providers. The administrative burden and legal costs of negotiating and
drafting contracts with multiple insurers and filing them with the division may prove to be
prohibitive. As a result, medical providers may choose not to participate in the workers
compensation system leaving a void for injured workers. Contracting expenses are not allocable to
claim costs.
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Providers would likely incur compounding administrative costs in dealing with multiple insurers
and self-insurers, and would be confronted with more requests for services from injured workers not
covered by one of the insurers with whom they had contracts.

The normal course of business includes contracting with new providers under a multi-product
agreement or adding the workers' compensation product to an existing provider by amendment to
the existing agreement. The rules should outline the provisions that are required in a contract
between the provider and PPO, but that those provisions be allowed to be a part of other contractual
documents between the provider and the PPO.

Both the cost savings and the value added by networks will either be lost or will be offset by the
cost to payers of investing in the creation of their own networks. This requirement would place a
heavy administrative burden exclusively on providers and insurers that has heretofore been shared
by networks.

Response: Thank you for your testimony. As directed by the Oregon Legislature in ORS 656.248
and 656.260, the proposed rules do not establish an insurer maintained network. The Fee Discount
Agreement is only an agreement a provider or clinic may enter into with an insurer to discount
payments for medical services within the workers’ compensation system. We do not mean to
suggest or promote that insurers will establish panels for the purpose of managing the care workers
receive. Insurers must use certified Managed Care Organizations to manage workers’ care.

The Fee Discount Agreements need to be reported to the director through the online process as
described in Bulletin 352. The rules require the use of Form 3659 for all Fee Discount Agreements,
and the form must be on the provider’s letterhead as assurance that the medical service provider or
clinic has read and agreed to the terms of the agreement.

Testimony: OAR 436-009-0018 Exhibit 49

At the November 20, 2008 hearing, the Workers’ Compensation Division provided testimony
intended to clarify the intent of the proposed rules. This clarification would seem to have been in
response to suggestions that the proposed rule would result in high legal and administrative costs for
providers who would be inundated with contracts from potentially hundreds of payers seeking to
enter into fee discount agreements. In that clarification, the Division states that a fee discount
agreement is to be executed on a prescribed single page form created by the Division. This,
according to the Division, is sufficient because “a Fee Discount Agreement is not a contract for
managing the care of workers.” While we are glad that the Division recognizes that the elimination
of networks in favor of hundreds of contracting payers would create an administrative nightmare for
providers, the solution provided is inadequate. The result would be the permanent loss of all
network value and savings, as neither payers nor providers will engage in this process. The form
provided neither allows for any type of consideration for the provider that would elicit agreement to
offer a discount, nor does it offer payers adequate assurances and protections for entering into an
agreement with a provider.

From the payer’s perspective, entering into an agreement with a provider entails concerns related to
confidentiality and other matters. Even when the sources of information for employees are passive
and non-directional, the payer still cannot include network information regarding providers it has
not appropriately credentialed. The proposed fee agreement allows for no process regarding
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credentialing and also no protection to the provider for an appeal process if they are removed from a
network.

Response: Thank you for your testimony. Testimony from medical service providers
overwhelmingly supported the rules introducing the Fee Discount Agreements rather than
recognizing discounts applied through non-certified provider networks. The Fee Discount
Agreements are intended only to discount provider payments, and not to establish provider
networks that are different from the ones currently being used. There is a provision for terminating
agreements, not removing providers from network panels. If insurers want to manage workers’ care,
the insurers may enroll them in a certified Managed Care Organization, which can provide
credentialing and appeal processes.

Testimony: OAR 436-009-0018 Exhibit 21
If it were cost effective for payers to manage networks directly, they would have done so already.

Response: Thank you for your testimony. There is nothing in the rules that prohibits an insurer or
self-insured employer from outsourcing Fee Discount Agreement negotiations to others. The
requirement is that the agreement be between the insurer and the medical service provider or clinic.
The insurer or self-insured employer will remain responsible for accurate payments to medical
service providers under OAR 436-009-0018 and -0040.

Testimony: OAR 436-009-0018 Exhibit 66F

I do think that there's a bit of a slippery slope in the opportunity for providers to work directly with
insurers under a fee discount arrangement. | think that that system too is absent a quid pro quo
unless the insurer does in fact have some directional responsibility over the injured worker to a set
of providers, which would infringe on the injured worker's choice of providers. Consider removing
provisions for fee discount agreements.

Response: Thank you for your testimony. The goal of the proposed rules is to provide transparency
and predictability for medical service providers/clinics when treating workers’ compensation
patients. The division believes that the Fee Discount Agreement rules will help achieve this goal.
While the Fee Discount Agreements do not establish panels for managing workers’ care, we do
believe insurers can offer consideration sufficient to entice providers to enter into Fee Discount
Agreements. Testimony from medical service providers overwhelmingly supported the rules
introducing the Fee Discount Agreements rather than recognizing discounts applied through non-
certified provider networks. The Fee Discount Agreements are intended only to discount provider
payments when a medical service provider or clinic agrees to accept a discount. If insurers want to
manage workers’ care, the insurers may enroll them in a certified Managed Care Organization,
which can provide credentialing and appeal processes. Only a Managed Care Organization may
manage workers’ care under the workers’ compensation law.

Testimony: OAR 436-009-0018 Exhibit 66D

I believe fee discount agreements will segregate workers' compensation products, which is
important. One of the difficulties of having all product clauses in private contracts — the contracts
simply say that you have to accept all products or future products as they are added over time,
which the physician may not be aware of until later notified. Secondly, many of the contracts also
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provide that the insurer or PPO is not responsible for payment of services rendered for those who
are insured under the plan.

Response: Thank you for your testimony. The goal of the proposed rules is to provide transparency
and predictability for medical service providers/clinics when treating workers’ compensation
patients. The division believes that the Fee Discount Agreement rules will help achieve this goal.
While the Fee Discount Agreements do not establish panels for managing workers’ care, we do
believe insurers can offer consideration sufficient to entice providers to enter into a Fee Discount
Agreement. Testimony from medical service providers overwhelmingly supported the rules
introducing the Fee Discount Agreements rather than recognizing discounts applied through non-
certified provider networks. The Fee Discount Agreements are intended only to discount provider
payments, and not to establish provider networks that are different from the ones currently being
used.

Testimony: OAR 436-009-0018 Exhibit 44

While the proposed rules allow insurers to contract directly with providers for rates below the fee
schedule, we strongly urge authorizing PPO network access to continue. Providers are not forced to
join PPO networks - they are free to negotiate and contract at will. Adoption of this rule will make
the Oregon workers' compensation system more burdensome, and make the costs of contracting
between individual provider and workers' compensation carriers unreasonable and cost-prohibitive
for Oregon employers. The rules are an asymmetrical response to an issue that has arisen in other
jurisdictions, where providers assert their unwillingness to be subject to the terms of PPO contracts,
to the extent those contracts require them to treat work injuries along with non-work medical
conditions. Sometimes, providers claim they were unaware of their obligation to treat workers'
compensation injuries or unaware of the terms of their contracts. In response providers have sought,
as they have in Oregon, to simply preclude PPOs from contracting for treating workers'
compensation injuries altogether, requiring, as here, insurers to negotiate discounts with individual
providers. This result is completely unworkable for insurers - precisely as providers intend. This is
an unbalanced response and should be rejected.

The problems providers face with their PPO contracts are with their PPOs, not insurers. Insurers
may contract with certain PPOs, but it is the PPOs that contract with individual providers.
Therefore, it is with PPOs that providers should be addressing their concerns in the first place. It is
not a balanced response for the agency to effectively eliminate medical treatment through PPOs
because of provider problems with the PPOs to which they have contracted and thereby to prejudice
payers - insurers and self-insured employers - who have not negotiated the PPO contracts in the first
place. A balanced response would require PPOs to clearly notify providers of their obligations to
treat workers' compensation injuries and to give them an opportunity to opt out of the contract. This
is the approach taken by California and Tennessee in recent years, and we recommend it for
Oregon.

Response: Thank you for your testimony. Before an agency takes a regulatory action, the authority
must be conveyed by the Oregon Legislature. ORS 656.726 conveys general authority to the
director to make all rules necessary to carry out the director’s duties under the chapter. ORS
656.248(1) specifically delegates and mandates the director to make rules for developing and
publishing fee schedules for medical services. Further guidance is provided the director in ORS
656.248(6) that the fees provided are adequate to insure that workers receive the “standard of
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services and care intended by” the workers’ compensation law. The statute does not specify that the
fee schedule is a specific dollar amount. The mandate is for the director to adopt a fee schedule that
achieves the statutory requirements. In other words, the law is a statutory framework that requires
the director to develop a payment structure that achieves the public policy goals. The director has
determined the best way to carry out the law is to create a structure whereby insurers and self-
insured employers remain responsible for paying for medical services according to the statutes and
rules. Within the structure, the director has recognized provider-network discounts for certain
medical services and supplies. However, also within the structure, the director will only allow
discounts under Fee Discount Agreements.

Testimony: OAR 436-009-0018 Exhibits 53, 57

The new Fee Discount Agreement model should have the cover of exclusive remedy. We believe
ORS 656.018(3) will apply to activities of an insurer or its agent relative to Fee Discount
Agreements under the proposed regulations. However, because this model is new to the workers’
compensation system, we believe its implementation would be facilitated by the division issuing a
clear statement that exclusive remedy protections would apply.

Response: Thank you for your testimony. Because the director has determined the best way to
regulate and enforce medical payments calculated under OAR 436-009-0040 is to introduce the Fee
Discount Agreements, we believe the director will have exclusive review authority of any dispute
pertaining to whether the agreement contains the required language, meets the regulatory
requirements, and whether a fee was paid according to the administrative rules.

Testimony: OAR 436-009-0018 Exhibits 53, 57

The proposed rules are silent regarding an insurer’s marketing activities relative to Fee Discount
Agreements and the panel of contracted providers. We do not believe the new model will be
effective if all marketing and/or dissemination of the provider panel must identify the provider’s
contractual relationship with the insurer. The rules should permit an insurer to market the panel
under an assumed business name in order to avoid the doctor being stigmatized as “the insurance
company’s doctor.” Without this allowance neither the insurer nor the provider will likely benefit
from the discount agreement.

Response: Thank you for your testimony. The goal of the proposed rules is to provide transparency
and predictability for medical service providers/clinics when treating workers’ compensation
patients. The division believes that the Fee Discount Agreement rules will help achieve this goal.
While the Fee Discount Agreements do not establish panels for managing workers’ care, we do
believe insurers can offer consideration sufficient to entice providers to enter into a Fee Discount
Agreement. Testimony from medical service providers overwhelmingly supported the rules
introducing the Fee Discount Agreements rather than recognizing discounts applied through non-
certified provider networks. The Fee Discount Agreements are intended only to discount provider
payments, and not to establish provider networks that are insurer-based networks rather than
provider networks already in existence.

Testimony: OAR 436-009-0018 Exhibits 53, 57, 66G
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This proposed rule requires insurers to sign fee discount agreements with medical service providers.
We believe this rule should be modified to permit an agent of an insurer to sign up providers on the
insurer’s behalf. We believe this change will reduce administrative costs for insurers and providers.

We think it would be burdensome for physicians in rural areas to have multiple insurers trying to
get them to sign fee discount agreements.

Response: Thank you for your testimony. Nothing in these rules prevents an insurer or self-insured
employer from outsourcing the task of entering into Fee Discount Agreements. However, insurers
and self-insured employers will remain accountable for the actions of their agents.

In these rules, a major requirement is that each insurer has an agreement with each provider/clinic,
and that the agreement be on the provider’s or clinic’s letterhead. Purposely the rules are not
prescriptive on how the insurer may accomplish this, because each insurer may do this differently
depending on their business needs.

Testimony: OAR 436-009-0018 Exhibits 25, 26, 30, 65A, 66A

A contract involving a US-based provider must have the provider's NP1 on the contract registration.
A contract involving a foreign-based provider must have the provider's country on the contract
registration. The registration must indicate if the agreement involves a clinic rather than an
individual provider. Registrations involving US-based clinics must report the NP1 of the clinic.
Registrations involving foreign-based clinics must report the country of the clinic. These changes
will allow the department to match discounts to payments that will improve our ability to evaluate
medical system impacts and costs as we move to electronic medical data reporting.

Response: Thank you for your testimony.

Testimony: OAR 436-009-0018 Exhibit 29

The proposed rules are also silent with respect to any arrangements that may exist now between
providers and PPO networks. We respectfully recommend that the Workers’ Compensation
Division consider language that allows provider's who have existing PPO contracts be allowed to
maintain these relationships without additional paper work requirements to the provider, PPO and
other Stakeholders.

Response: Thank you for your testimony. The proposed rules require that all Fee Discount
Agreements be entered into, signed, and reported to the director starting on or after the effective
date of the rules, January 1, 2009. Under OAR 436-009-0018, only two types of discounts will
apply to payments under OAR 436-009-0040, either a discount under Fee Discount Agreement or
an MCO contract. Provider network discounts may apply to other services not covered under OAR
436-009-0040.

Testimony: OAR 436-009-0018 Exhibit 29

Given the nature of a fee schedule is to control medical costs, excessive discounting can lead to
adverse impacts to the system, whereby some quality providers would not participate due to low
reimbursement, thereby, we do support the Division’s recommendation to set a maximum discount
of no more than 10% below the medical fee schedule.

Response: Thank you for testimony. The 10 percent maximum discount applies only to Fee
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Discount Agreements, not other types of contract discounts allowed under these rules. Providers
who bill under OAR 436-009-0040 may negotiate any level of discount as long as it does not
exceed 10 percent.

Testimony: OAR 436-009-0018 Exhibit 60

I have a copy of the November 20, 2008 Testimony of Kevin Willingham [Exhibit #30] and the
revisions the Division has identified to clarify the new rule and we support those changes. However,
as you know, it is my clients’ position that the statutes, ORS chapter 656, require that insurers and
self-insured employers pay for medical services at the lesser of the provider’s billed charges or the
fee schedule, or pursuant to the provisions of a contract between the provider and an Oregon
certified MCO. And while we appreciate the intent of 436-009-0018, the statutes do not authorize a
discount contract agreement between a provider and an insurer, other than an MCO contract.

Response: Thank you for your testimony. Before an agency takes a regulatory action, the authority
must be conveyed by the Oregon Legislature. ORS 656.726 conveys general authority to the
director to make all rules necessary to carry out the director’s duties under the chapter. ORS
656.248(1) specifically delegates and mandates the director to make rules for developing and
publishing fee schedules for medical services. Further guidance is provided the director in ORS
656.248(6) that the fees provided are adequate to insure that workers receive the “standard of
services and care intended by” the workers’ compensation law. The statute does not specify that the
fee schedule is a specific dollar amount. The mandate is for the director to adopt a fee schedule that
achieves the statutory requirements. In other words, it is a framework or structure that requires the
director to develop a payment structure that achieves the public policy goals. The director has
determined the best way to carry out the law is to create a structure whereby insurers and self-
insured employers remain responsible for paying for medical services according to the statutes and
rules. Within the structure, the director has recognized provider-network discounts for certain
medical services and supplies. However, also within the structure, the director will only allow
discounts under Fee Discount Agreements for payments to medical service providers or clinics. The
structure provides a “floor” of no more than 10 percent of the fee schedule for Fee Discount
Agreements to meet the statutory requirement to insure at all times workers receive the standard of
care required by the workers’ compensation law. Overwhelming testimony in favor of the 10
percent floor supports the goal that insures workers have the standard of care intended. The statute
provides that a Managed Care Organization may contract for fees separate from the fee schedule.
The rule does not interfere with that ability. Further, the goal of these rules is to provide
transparency and predictability for medical service providers/clinics when treating workers’
compensation patients. The division believes that the Fee Discount Agreement rules will help
achieve this goal.

Testimony: OAR 436-009-0018(1)(b)  Exhibit 49

Even if a payer wanted to attempt to build a network, they would find themselves hindered by
further problems in the rule. This subsection prohibits discounts under an agreement in excess of
10% below the fee schedule. This requirement fails to comprehend that contractual arrangements
may cite a benchmark other than the state fee schedule. It also interferes with the rights of parties
freely to contract for the provision of services in accordance with their respective business interests.

Response: Thank you for your testimony. Before an agency takes a regulatory action, the authority
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must be conveyed by the Oregon Legislature. ORS 656.726 conveys general authority to the
director to make all rules necessary to carry out the director’s duties under the chapter. ORS
656.248(1) specifically delegates and mandates the director to make rules for developing and
publishing fee schedules for medical services. Further guidance is provided the director in ORS
656.248(6) that the fees provided are adequate to insure that workers receive the “standard of
services and care intended by” the workers’ compensation law. The statute does not specify that the
fee schedule is a specific dollar amount. The mandate is for the director to adopt a fee schedule that
achieves the statutory requirements. In other words, it is a framework or structure that requires the
director to develop a payment structure that achieves the public policy goals. The director has
determined the best way to carry out the law is to create a structure whereby insurers and self-
insured employers remain responsible for paying for medical services according to the statutes and
rules. Within the structure, the director has recognized provider-network discounts for certain
medical services and supplies. However, also within the structure, the director will only allow
discounts under Fee Discount Agreements for medical service providers or clinics. The structure
provides a “floor” of no more than 10 percent of the fee schedule for Fee Discount Agreements to
meet the statutory requirement to insure at all times workers receive the standard of care required by
the workers’ compensation law. Overwhelming testimony in favor of the 10 percent floor supports
the goal that insures workers have the standard of care intended. The statute provides that a
Managed Care Organization may contract for fees separate from the fee schedule. The rule does not
interfere with that ability. Further, the goal of these rules is to provide transparency and
predictability for medical service providers/clinics when treating workers compensation patients.
The division believes that the Fee Discount Agreement rules will help achieve this goal.

Testimony: OAR 436-009-0018(1)(b)  Exhibit 61

I suggest that this subsection be amended to read ". . . .provided to any worker who is enrolled or
eligible to be enrolled in the MCO." [“eligible to be enrolled” is the key difference from the proposed
wording.] By allowing Fee Discount Agreements on all services, the rule as written would put MCO's at
a pricing disadvantage. Insurers may be incentivized to delay enrollment in order to derive savings from
fee discounts if they are available directly from the provider and not from the MCO. A two-level fee
schedule for workers whose employers are covered by an MCO is confusing for the provider, and
difficult to administer for the carrier or MCO. To illustrate, a provider on one date of service may be
paid full rate, and a week later, if the worker has been enrolled, would potentially be paid a different rate
for the same service to the same worker.

A carrier or bill review provider would have to revamp systems to differentiate between an enrolled
worker and a non-enrolled worker when auditing medical bills. OHS provides that service to many of
our customers, and the system upgrades necessary are expected to be quite expensive, and not
anticipated in our budget. The issue is further complicated because the rule only applies to professional
services, and pre-enrollment discounts can still be applied to hospitals, ambulatory surgery centers,
DME providers, etc. It creates a matrix of rules that are rife with the potential for errors, in addition to
the technology systems upgrade expense.

Response: Thank you for your testimony. The goal of the proposed rules is to provide transparency
and predictability for medical service providers/clinics when treating workers’ compensation
patients. The division believes that the Fee Discount Agreement rules will help achieve this goal.
Testimony from medical service providers overwhelmingly supported the rules introducing the Fee
Discount Agreements rather than recognizing discounts applied through non-certified provider
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networks. The Fee Discount Agreements are intended only to discount provider payments, except
when workers are enrolled in a Managed Care Organization. Managed Care Organizations are
designed to allow an independent provider network to manage workers’ care to produce better
outcomes for workers and employers. To allow a Managed Care Organization to apply discounts to
workers who are “potentially” enrolled through its contract creates an exception for one provider
network that is not subject to the standards and conditions provided in statute and rule for managing
care. Also, workers would not be subject to the limitations and protections provided. We believe the
better course of action is to treat discounts for non-MCO enrolled workers the same to increase the
predictability. We acknowledge that necessary system upgrades may be expensive, and are not
likely anticipated in budgets.

Testimony: OAR 436-009-0018(1)(b) & (2) Exhibit 27

A maximum discount rule should not be adopted. Because proposed revisions guarantee a high
degree of transparency with regard to PPO arrangements, shouldn't PPOs be allowed to contract
according to market considerations for the benefit of maintaining Oregon's outstanding long term
record of minimal premium growth? Physicians and PPOs should be able to negotiate mutually
beneficial discounts that both parties consider to be in their best interests.

Response: Before an agency takes a regulatory action, the authority must be conveyed by the
Oregon Legislature. ORS 656.726 conveys general authority to the director to make all rules
necessary to carry out the director’s duties under the chapter. ORS 656.248(1) specifically delegates
and mandates the director to make rules for developing and publishing fee schedules for medical
services. Further guidance is provided the director in ORS 656.248(6) that the fees provided are
adequate to insure that workers receive the “standard of services and care intended by” the workers’
compensation law. The statute does not specify that the fee schedule is a specific dollar amount.
The mandate is for the director to adopt a fee schedule that achieves the statutory requirements. In
other words, it is a framework or structure that requires the director to develop a payment structure
that achieves the public policy goals. The director has determined the best way to carry out the law
is to create a structure whereby insurers and self-insured employers remain responsible for paying
for medical services according to the statutes and rules. Within the structure, the director has
recognized provider-network discounts for certain medical services and supplies. However, also
within the structure, the director will only allow discounts under Fee Discount Agreements when
payments are calculated for medical service providers or clinics. The structure provides a “floor” of
no more than 10 percent of the fee schedule for Fee Discount Agreements to meet the statutory
requirement to insure at all times workers receive the standard of care required by the workers’
compensation law. Overwhelming testimony in favor of the 10 percent floor supports the goal that
insures workers have the standard of care intended. The statute provides that a Managed Care
Organization may contract for fees separate from the fee schedule. The rule does not interfere with
that ability. Further, the goal of these rules is to provide transparency and predictability for medical
service providers/clinics when treating workers’ compensation patients. The division believes that
the Fee Discount Agreement rules will help achieve this goal.

Testimony: OAR 436-009-0018(2) Exhibit 62
We are often able to voluntarily obtain a greater discount than 10 percent, without possessing any
particular leverage that gives us a superior negotiating position. We believe that the proposed rules
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contain sufficient safeguards that any medical provider will enter into fee discount agreements with
their eyes open in full knowledge of what has been agreed. Setting an arbitrary limit unreasonably
constrains an insurer’s ability to obtain the best price for a service while guaranteeing quality care
for the worker and appropriate reimbursement for the provider. We recommend elimination of the
limit, or at least raising it to 20 percent.

Response: Thank you for your testimony. The structure provides a “floor” of no more than 10
percent of the fee schedule for Fee Discount Agreements to meet the statutory requirement to insure
at all times workers receive the standard of care required by the workers’ compensation law.
Overwhelming testimony in favor of the 10 percent floor supports the goal that insures workers
have the standard of care intended. The statute provides that a Managed Care Organization may
contract for fees separate from the fee schedule. The rule does not interfere with that ability.
Further, the goal of these rules is to provide transparency and predictability for medical service
providers/clinics when treating workers’ compensation patients. The division believes that the Fee
Discount Agreement rules will help achieve this goal.

Testimony: OAR 436-009-0018(3) Exhibits 47, 52
Delete requirement “on medical service provider’s or clinic’s letterhead” and replace with “in a
format agreed to by the parties.” Language to this effect could also be included in contracts.

Response: Thank you for your testimony. Input received from medical service providers support
the rule as proposed. The director requires that providers/clinics and insurers use the director’s
Form 3659, and that the form be on the provider’s or clinic’s letterhead to provide greater
assurances a medical service provider has read and voluntarily agrees to the terms of the Fee
Discount Agreement.

Testimony: OAR 436-009-0018(3)(e)  Exhibit 49

Even if a payer wanted to attempt to build a network, they would find themselves hindered by
further problems in the rule. This subsection requires that the agreement only be applied to workers’
compensation claims. This interferes with the rights of parties to contract while also creating a
requirement for duplicative contracts if a provider wishes to furnish additional services to the
contracting entity. This unnecessarily increases administrative and legal costs for all parties.

Response: Thank you for your testimony. Overwhelming input from medical service providers
support the rules as proposed. A significant area of concern raised by providers through the public
process indicated that many times a provider network would threaten to terminate a network
contract with a provider unless the provider agreed to accept a greater discount for treating workers’
compensation patients. Providers under a consolidated provider-network contract can simply refuse
to treat workers’ compensation patients to reduce the impact of the increased discounts. As stated
above, the director must establish a fee structure that insures workers receive the standard of care
contemplated under ORS chapter 656. That statutory obligation certainly extends to insuring that
workers have access to medical service providers. Parties may freely negotiate for Fee Discount
Agreements, and medical service providers are free from threats based on being removed from a
provider network panel for failing to accept a greater discount, or when a provider network or
insurer attempts to manage workers’ care under a provider network contract. Providers also spoke
out against the complexity of the provider-network contracts. The Fee Discount Agreements are
designed to be more straightforward and streamlined.
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Testimony: OAR 436-009-0018(3)(h)  Exhibit 27

Although the transparency motive for this revision is also admirable, this requirement imposes
another significant burden on PPO standard business practices because it suggests that all provider
agreements statewide would require amendment upon the addition of each new insurer client. Since
client changes can occur quite frequently, Aetna recommends that this rule be changed to an annual
notification to providers of clients that participate in the PPO.

Response: Thank you for your testimony. ORS 656.248(1) specifically delegates and mandates the
director to make rules for developing and publishing fee schedules for medical services. Further
guidance is provided the director in ORS 656.248(6) that the fees provided are adequate to insure
that workers receive the “standard of services and care intended by” the workers’ compensation
law. The statute does not specify that the fee schedule is a specific dollar amount. The mandate is
for the director to adopt a fee schedule that achieves the statutory requirements. In other words, it is
a framework or structure that requires the director to develop a payment structure that achieves the
public policy goals. The director has determined the best way to carry out the law is to create a
structure whereby insurers and self-insured employers remain responsible for paying for medical
services according to the statutes and rules. Within the structure, the director has recognized
provider-network discounts for certain medical services and supplies. However, also within the
structure, the director will only allow discounts under Fee Discount Agreements or Managed Care
Organization contracts for payments to medical service providers or clinics. The statute provides
that a Managed Care Organization may contract for fees separate from the fee schedule.

The goal of the proposed rules is to provide transparency and predictability for medical service
providers/clinics when treating workers’ compensation patients. The division believes that the Fee
Discount Agreement rules will help achieve this goal. The Fee Discount Agreements are intended
only to discount provider payments, and not to establish provider networks that are different from
the ones currently being used. Only a Managed Care Organization may manage workers’ care under
the workers’ compensation law. If insurers want to manage workers’ care, the insurers may enroll
them in a certified Managed Care Organization, which can provide credentialing and appeal
processes. Testimony from medical service providers overwhelmingly supported the rules
introducing the Fee Discount Agreements rather than recognizing discounts applied through non-
certified provider networks. Based on the intent and structure of the administrative rules, there is no
provision that requires or allows a provider network to amend its contracts or provide notification
when a medical service provider enters into a Fee Discount Agreement with an insurer.

Testimony: OAR 436-009-0018(4) Exhibit 49

Even if a payer wanted to attempt to build a network, they would find themselves hindered by
further problems in the rule. This section requires the completion of an online form on the Workers’
Compensation Division’s Web site for every provider. This would potentially be an enormous
burden to both payers and the Division, as each network could be composed of thousands of
providers. Creating and maintaining the accuracy of these submissions would be an enormous
process.

Response: Thank you for your testimony. The goal of the proposed rules is to provide transparency
and predictability for medical service providers/clinics when treating workers’ compensation
patients. The division believes that the Fee Discount Agreement rules will help achieve this goal.



Oregon Administrative Rules, Chapter 436
Summary of Testimony & Agency Responses
Page 35

The Fee Discount Agreements are intended only to discount provider payments, and not to establish
provider networks.

Testimony: OAR 436-009-0018(4) Exhibits 47, 52

Change the reporting requirement to the “provider.” This will ensure notice to all that the provider
agrees.

Response: Thank you for your testimony. However, because the insurer will negotiate and
implement the agreement and its terms, the insurer is the entity required to register the agreement.
Requiring that the insurer report the Fee Discount Agreements is consistent with other reporting
requirements.

Testimony: OAR 436-009-0018(4)(5)  Exhibit 27

Regarding requirements to report fee discount agreements and terminations to the director, we
suggest a monthly update file as the reporting mechanism; this methodology will allow PPOs to
minimize the opportunity for human error and to maximize compliance with this provision.

Response: Thank you for your testimony. We believe the proposed reporting requirements are
necessary to carry out the intent and structure provided in the administrative rules.

Testimony: OAR 436-009-0018(5) Exhibit 49

Even if a payer wanted to attempt to build a network, they would find themselves hindered by
further problems in the rule: OAR 436-009-0018(5) allows either party to terminate the fee discount
agreement with 30 days written notice. This fails to protect injured workers, as it is not sufficient
time to assure continuity of care for those treating with the terminating doctor. The time frame
should be 90 days.

Response: Thank you for your testimony. The Fee Discount Agreement is specifically used for
discounting fees for payments to medical service providers or clinics. There is nothing in law or rule
that would require a non-MCO enrolled worker from not continuing to seek treatment from an
attending physician. When a Fee Discount Agreement is terminated, the insurer may not apply the
discount rate under the agreement when paying the medical service provider. The administrative
rule does not impact continuity of care.

Testimony: OAR 436-009-0018(5) Exhibit 60

Subsection (5) should be clarified to state a timeframe within which the insurer or self-insured
employer must notify the Workers” Compensation Division that there has been a termination of a
fee discount agreement.

Response: Thank you for your testimony. We have changed the language to require the insurer to
report the termination prior to the effective date of the termination. The time frame should allow an
insurer up to 30 days to report the termination.

Testimony: OAR 436-009-0018(6) Exhibit 62
To avoid any misunderstanding, we recommend adoption of the following:
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“Notwithstanding paragraphs (1) through (5) of this section, insurers and self insured
employers may, without limitation, enter into fee agreements with companies that provide
independent medical examinations under OAR 436-010-0265".

Response: Thank you for your testimony. The director has not adopted a fee schedule for
independent medical examinations. Because there is no fee schedule, the provisions of OAR 436-
009-0018 do not apply. Any agreed upon contract may be applied to discount payments for
independent medical exams.

Testimony: OAR 436-009-0020 Exhibit 27

Although we realize that smaller rural hospitals use a billing structure that reflects the community's
ability to pay that restricts the financial operations, we request further clarification why an MCO
should be able to contract at a discount, while a PPO is prohibited. The fact that over half of all
Oregon hospitals qualify for a rural exception places PPOs at a significant competitive disadvantage
under this revision, which is further intensified with the fee discount agreement restriction. We
believe hospitals qualifying for a rural exception should be allowed to negotiate any discount that
they believe to be appropriate. This rule should be removed.

Response: Thank you for your testimony. The rural exemptions for hospitals are designed to
support critical care facilities, and to address those hospitals with financial hardships. For qualified
rural hospitals, the cost-to-charge ratio is 1.00, which means that charges are paid as billed.
Managed Care Organizations are exempt from the fee schedule when provided in their contracts by
statute. The director cannot provide an exemption to the statute through administrative rule.

Testimony: OAR 436-009-0020 Exhibit 49

This rule allows some hospitals to enter into contracts with networks. It is not at all clear why some
hospitals are given the freedom to contract, but other types of providers and rural hospitals are
denied this right to enter into or refuse to enter into contracts.

Response: Thank you for your testimony. The rural exemptions for hospitals are designed to
support critical care facilities, and to address those hospitals with financial hardships. The cost-to-
charge ratio is 1.00, which means that charges are paid as billed. Managed Care Organizations are
exempt from the fee schedule when provided in their contracts by statute. The director cannot
provide an exemption to the statute through administrative rule.

Testimony: OAR 436-009-0020(4) Exhibit 62

The words “unless otherwise provided by contract” should be the first words of this rule, just as
they are in (3). We assume this was an oversight, because a contract could provide for a discounted
rate of reimbursement for the services described in (a).

Response: Thank you for your testimony. The payments regulated under OAR 436-009-0020(4)(a)
are calculated under OAR 436-009-0040, and not under the Hospital Cost-to-Charge ratio. Because
OAR 436-009-0040 is subject to the provisions of OAR 436-009-0018, only a discount rate under a
Fee Discount Agreement or a Managed Care Organization contract may be applied to those
payments.

Testimony: OAR 436-009-0022 Exhibit 36
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My partners and | are still concerned about forced discounts for Ambulatory Surgery Centers, since
we own an ASC. Workers’ Compensation Division staff have apparently said that discounts for
ASC's will not be permitted unless specifically stated in the contract. Would you please insure that
this wording appears in the final rule?

Response: Thank you for your testimony. The rules do not force ASC facilities to accept discounts
of any kind. However, the rules allow for any type of discount or contract that is negotiated and
agreed to by the ASC. Insurers are responsible for the accuracy of payments made to an ASC under
a provider-network contract. If the ASC receives a discount on a billing that has not been agreed to,
the ASC may ask the division to review the fee to determine if it has been paid appropriately.

Testimony: OAR 436-009-0022 Exhibit 56

As representatives of the Oregon Ambulatory Surgery Center Association (OASCA), we understand
the importance of this decision and we appreciate the efforts of the Division to improve this rule for
physicians and health care facilities. Because of the complicated nature of this topic, OASCA
wishes to get on the record the interpretation of the rule we were given from the division staff so
that as this rule is implemented we are clear as to what the consequences are. Our Centers
understand that the only way a PPO discount can be applied to Workers Compensation patients in
our facilities is if we have signed a contract that specifically states that we will accept the reduced
rate for workers compensation patients. It cannot be implied by a lack of clarification in the
contract, it has to be explicit that the discounts are accepted for workers compensation patients. If
our interpretation is correct, then we are in support of the revised rules. If our interpretation is not
correct - then we request that the rules be clarified to make this interpretation clear to all who are
potentially affected by this.

Response: Thank you for your testimony. The rules do not force ASC facilities to accept discounts
of any kind. However, the rules allow for any type of discount or contract that is negotiated and
agreed to by the ASC. Insurers are responsible for the accuracy of payments made to an ASC under
a provider-network contract. If the ASC receives a discount on a billing that has not been agreed to,
the ASC may ask the division to review the fee to determine if it has been paid appropriately. If an
ASC is unsure what discount rate applies to the services it provides for workers’ compensation
patients, the ASC should ask the provider-network to clarify.

Testimony: OAR 436-009-0030(4) Exhibit 62

SAIF participates in the Oregon Prescription Drug Program (OPDP) to provide medications to
injured workers. We believe it is not the department’s intention that payments to OPDP would be
subject to the detailed requirements of this rule. However, OPDP could be considered to fall within
the definition of “medical provider.” Therefore, we ask for the rule to be clarified accordingly.

Response: Thank you for your testimony. The Oregon Prescription Drug Program is not a medical
provider as defined in OAR 436-010-0005. The required explanation of benefits does not have to be
provided to the Oregon Prescription Drug Program.

Testimony: OAR 436-009-0030(4)(b)  Exhibits 28, 30, 65A, 66A
The proposed rule includes an outdated FAX number for requesting administrative review before
the director. The number should be changed to (503) 934-6050.
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Response: Thank you for your testimony. The Fax number has been changed in the permanent
rules.

Testimony: OAR 436-009-0030(5) Exhibit 27, 49

Regarding the proposed requirement to answer a medical provider’s inquiry about payment within
48 hours, we request clarification on the method of the response that is acceptable and recommend
that there be a defined or coded set of responses to these inquiries. It is likely that provider could be
given the status as to the medical payment (received, priced, with client for payment, etc), but issues
regarding other information needed or specific details would likely require more time.

That is not adequate time to research and respond to a complaint. The time frame should be 30
days.

Response: Thank you for your testimony. The time frame was established from stakeholder input.
The intent of the rule is that insurer answer with a response within 48 hours of an inquiry. We have
not required the answer resolve the billing question completely. Insurers should work out specific
response time frames with the providers so they will know when to expect a complete answer to
their billing inquiry. The division will closely monitor any issues that may evolve from these rule
requirements.

Testimony: OAR 436-009-0030(5) Exhibit 62

The rule lacks clarity because “answer” and “inquiry” are not defined. It is frequently impossible to
provide a complete answer to an inquiry within 48 hours of the inquiry, particularly if the inquiry is
sent by mail and may not be received within 48 hours. Not knowing the department’s intent, it is
hard to recommend alternative language. We suggest a requirement that the insurer must
acknowledge inquiries within 48 hours of receipt.

Response: Thank you for your testimony. The time frame was established from stakeholder input.
The intent of the rule is that insurer answer with a response within 48 hours of an inquiry. We have
not required the answer resolve the billing question completely. Insurers should work out specific
response time frames with the providers so they will know when to expect a complete answer to
their billing inquiry. The division will closely monitor any issues that may evolve from these rule
requirements.

Testimony: OAR 436-009-0040(1) Exhibit 62

The added language states, “unless otherwise provided by contract or fee discount agreement ...”.
Everywhere else in the rules, the term used is “unless otherwise provided by contract”. This could
imply that the meaning in this rule is different than the meaning in the others. We do not think that
is the department’s intent, and the rules should be worded consistently.

Response: Thank you for your testimony. The division does not intend that the phrase used in OAR
436-009-0040(1) mean something different than the phrase used in other provisions. However,
OAR 436-009-0018 limits the types of “contract” discounts that may be applied to managed care
contracts entered into with certified Managed Care Organizations.

Testimony: OAR 436-009-0090 Exhibit 37, 66B
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Third party billing entities are very common in the workers' compensation pharmacy arena and
provide a valuable service to pharmacy providers and also help insure access to care for injured
workers. Fiserv recommends that third party billing companies be recognized and given standing in
the pharmacy section of the rule.

Response: Thank you for your testimony. We did not include the issue in this rulemaking process.
It may be added to a future rulemaking process so that all stakeholders may have an opportunity to
provide input.

Testimony: OAR 436-009-0090 Exhibit 37, 66B

Contracts with providers are an effective cost control method but the rules must be clear that
contract rates can only be applied when the payer has a contract with the entity submitting the bill
for reimbursement. In the case of a pharmacy claim, the contract rate is typically triggered when an
injured worker presents a card at the pharmacy. When no card is presented the pharmacist will not
know where to send the claim so they often submit those to a contracted third party billing entity for
processing. The third party billing entity should not be subject to a contract rate when they are not a
party to the contract. Additionally, nothing in the rule should prevent third party billers and carriers
from entering into mutually beneficial contractual arrangements.

Response: Thank you for your testimony. We did not include the issue in this rulemaking process.
It may be added to a future rulemaking process so that all stakeholders may have an opportunity to
provide input.

Testimony: OAR 436-009-0090 Exhibit 37, 66B

The processing of a workers' compensation pharmacy claim is time consuming and involves a much
different workflow than other types of pharmacy claims. A recent study conducted by the St. Louis
College of Pharmacy concluded that the additional administrative costs associated with processing a
workers' compensation claim, when compared with other claims, average nearly $10 per
prescription. A 2007 study conducted by Grant Thornton on the cost of dispensing drugs in the
Medicaid system indicated that the median costs were $5.86 per prescription. Workers'
compensation costs would be much higher since there is no guarantee of payment, additional
research is required to establish the claim, and pharmacies are often required to carry receivables for
50 days or more. We recommend a fee schedule that would help offset some of the additional costs
associated with processing a workers' compensation claim. The 83.5% of AWP proposed is a rate
typically found in systems where compensability is predetermined and payment is virtually
guaranteed. We recommend, based on the studies cited, a dispensing fee of $7.00. This level of
reimbursement would help compensate the pharmacist for some of the additional costs associated
with processing a workers' compensation claim. Additionally, since many of the subsequent fills
would be reimbursed under a contractual arrangement, insurers and providers or billing entities will
be able to work together in a mutually beneficial scenario to lower the dispensing fee costs.

Response: Thank you for your testimony. We did not include the issue in this rulemaking process.
It may be added to a future rulemaking process so that all stakeholders may have an opportunity to
provide input.

Testimony: OAR 436-009-0095 Exhibit 62
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The primary focus of these rules is to protect health care professionals from the application of
multiple discounts. The proposed rule is overly broad in making an MCO contract primary in all
instances. OAR 436-015-0030 (6) lists the required services that must be included in an MCO plan.
Some MCOs may offer additional services, such as a limited pharmacy network. SAIF has chosen
to contract with OPDP for statewide pharmacy services. This program is likely to yield a higher
discount, and should be the primary contract even if the worker is enrolled in an MCO that elects to
offer a pharmacy network. OPDP will produce greater savings, without disadvantaging any worker
or provider. Therefore, we recommend an amendment to the rule as follows:

"If a medical fee is covered by multiple contracts allowed under these rules, the insurer may
apply only one discount to the provider’s fee. If a provider’s fee is covered by multiple
contracts, and one of the contracts is with a certified managed care organization for services
that are a required element of any MCO plan, only the discount under the managed care
organization’s contract must be applied".

Response: Thank you for your testimony. The division received overwhelming input supporting the
rules as adopted. We will monitor the impact of these rules and determine if any future action is
necessary.

Testimony: OAR 436-009-0100(2) Exhibit 62

The sanction for wrongly applying a discount may be appropriate if the insurer deliberately
misapplied the discount. However, the rule gives the department absolutely no discretion. A bill
may ultimately be found to have been paid incorrectly, because of an honest misinterpretation of an
agreement or even a clerical error. This is no reason to disallow a discount. Sanctions should only
be applied for blatant or negligent actions, or a pattern of mistakes.

Response: Thank you for your testimony. When an insurer “down codes” a medical service, and
applies the correct discount rate under a Fee Discount Agreement to the provider’s bill, the director
will not issue a penalty. It is considered a disagreement about the service provided, and not the
discount rate. However, the insurer’s decision is subject to administrative review if the provider
requests a review.

OAR 436-009-0100(2) applies when an insurer and medical service provider have entered into a
Fee Discount Agreement, and the insurer applies an incorrect discount rate. For example, an insurer
may be subject to civil penalties if the parties enter into a Fee Discount Agreement for a discount
rate of 5 percent, but the insurer applies a 10 percent discount to the provider’s bill. The director’s
decision may be appealed to the Workers’ Compensation Board in the same manner as any other
civil penalty.

Testimony: OAR 436-009-0100(4) Exhibit 62

The proposed rule is too extreme. While we hope that we are never guilty of wrongly applying
discounts, it is obvious that errors can occur, and we may not have as much control over a
contractor acting on our behalf. The maximum penalty would amount to millions of dollars a year
to SAIF Corporation. Furthermore, the rule makes no reference to any right of appeal. We suggest
that the rule should be re-written to prescribe progressive discipline, and specify that all orders are
appealable.
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Response: Thank you for your testimony. The rule has been rewritten to better comply with
statutory guidelines. Any appeal of a penalty under this section is the same as any other civil
penalty under workers’ compensation law.

Testimony: OAR 436-015 Exhibit 59
We want to go on record to express support for the proposed change in the division 015 Rules. We
believe the language is important clarifying information for all involved parties.

Response: Thank you for your testimony. We believe the original language was overly broad, and
have rewritten the rule to avoid unintended consequences.

Testimony: OAR 436-015-0007 Exhibits 38, 47, 49, 52, 53, 57, 62, 66C

We understand the proposed rules would prohibit an insurer or someone acting on behalf of an
insurer to engage in managed care of a worker not enrolled in an MCO, including utilization review
and case management activities described under ORS 656.260. We object to the proposed change
and request that the Workers” Compensation Division decide to not adopt the proposal. More
specifically, the proposal would impede the ability of the insurer to ensure that the worker receives
appropriate and medically necessary care within an appropriate timeframe by restricting an insurer
or their designee from using case management and utilization review outside an MCO to evaluate
the services and treatment provided to a worker. We believe this review is critical; the independent
review of medical care through utilization review using evidence-based treatment guidelines and
accepted standards of care helps to ensure that the care will have a positive impact on the worker’s
recovery. That is in all parties’ interests. Other states have found positive effectiveness of utilization
review evidenced in higher quality of care for the injured worker and the reduction of costs to
employers. Lower costs to employers can mean more jobs in a state, especially important in the
current economic conditions. We suggest Oregon consider a similar model.

Adjusters work with employers to promote workplace safety and early return to work. This activity
is described in ORS 656.260 (4)(e), but clearly an adjuster would not be forbidden to do this if the
worker were not enrolled in an MCO. Perhaps the rule should define managed care as activities that
require certification under ORS 656.260.

We suggest the proposed rule be modified to clearly state that routine claims administration
activities of an insurer on claims that are not enrolled in an MCO, including discussing treatment
alternatives and medical necessity of proposed treatments with a provider, is not prohibited. To
accomplish this, we recommend the following changes (strikethrough font is language to be
removed and italicized font is language to be added) to the proposed rule:

436-015-0007 Managing Care
Only an MCO mav engage in manaqed care activities as prowded in ORS 656.260. Ah

WGFKGFHGI—GHFGI—IGGI—}H—&H—MGQ— However nothlnq in thls section shall be construed as

prohibiting an insurer or self-insured employer from making determinations of compensability
and management of compensation when processing non-MCO claims.

* * * %
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We agree that section 3 of 436-015-007 should remain in the proposed rule:

(3) If an insurer or someone who is not a certified MCO and is acting on the insurer’s
behalf engages in managed care activities under ORS 656.260, the director may impose a
sanction or civil penalty.

Response: Thank you for your testimony. We believe the original language was overly broad, and
have rewritten the rule to avoid unintended consequences.

Testimony: OAR 436-060-0015(4) Exhibit 62

The proposed rule requires the insurer to provide Form 3283 to all policyholders for distribution to
workers when the employer is notified of a workplace injury or illness. The current rule directs the
employer to provide this form (A guide for workers recently hurt on the job) to an injured worker
on all claims when an 801 is completed. SAIF accomplishes this by printing the form on the back
of an 801. As written, the proposed rule may require this form to be printed and distributed
separately from the 801 to all SAIF policyholders. It is unlikely that an insured, especially those
with very few claims, would remember to provide this form to the worker and it would be costly
and unnecessary to distribute these forms separately. We believe that the department considers our
current practice of printing the notice on the 801 to be adequate. If so, the rule should so state.

Response: The proposed rule change to OAR 436-060-0015(4) was modified based on testimony
received during the hearings process. The change was made to clarify 2 points: 1) the employer
shall provide the Form 3283 when the worker files a claim, and 2) the Form 3283 may be printed on
the back of the Form 801. The intent is not to require 2 separate forms, but to provide the
information contained on the forms in a timely manner. WCD acknowledges some insurers have
printed the Form 3283 on the back of the Form 801; this is sufficient to comply with this rule.

Testimony: OAR 436-060-0135(9) Exhibit 62

The proposed rule would require the injured worker and insurer to immediately notify the division if
the injured worker cooperates with an investigation after the division has suspended payment of
compensation. It seems unnecessary to require the worker to make this contact. If the insurer
believes the worker has cooperated, it is unlikely that the worker would disagree.

Response: A worker may believe they have cooperated with the investigation; however, the insurer
may believe the worker’s cooperation was insufficient and not notify the division. The requirement
for both parties to notify the division will allow the sanctions representative an opportunity to
confirm whether the worker’s cooperation was sufficient to remove the suspension.

Testimony: OAR 436-060-0147(8) Exhibit 62

If the department intends that “diagnostic record” means actual studies and not the written reports,
these records are not in the insurer’s possession and the insurer cannot be held accountable for a
third party’s failure to comply. The rule should state that the insurer must request that the
diagnostic studies be sent to the examining physician at least 14 days before the exam.

Response: The proposed rule change to OAR 436-060-0147(8) was modified based on testimony
received during the hearings process. The actual studies (MRI films, x-rays, etc.) may not be in the
insurer’s possession. The testimony questioned whether the insurer would be held accountable for a
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third party’s failure to provide the diagnostic records (actual studies) to the examining physician.
WCD acknowledges this issue; therefore, the rule has been modified to require the insurer to
request that the medical provider in possession of the diagnostic records send the records to the
selected physician at least 14 days prior to the scheduled exam.

Testimony: OAR 436-060-0150(1) Exhibit 62

We welcome the department’s new rule recognizing electronic payments to workers (436-060-
0153). We would like to suggest an amendment to 436-060-0150 (1) to clarify that electronic
payments are considered paid when transmitted to the worker’s account, just as a check is timely
when placed in the mail. The current rule states that an electronic payment is made when deposited
in the worker’s account. Electronic payments are processed overnight, and conceivably could be
found to be untimely under a strict reading of the rule. We suggest that the words “deposited in the
worker’s or beneficiary’s account by approved electronic equivalent” should be changed to “when
an instruction is issued for funds to be deposited in the worker’s or beneficiary’s account by
approved electronic equivalent”.

Response: OAR 436-060-0150(1) states, “Benefits are deemed paid when * * * or deposited in the
worker’s or beneficiary’s account by approved electronic equivalent.” Testimony was provided
indicating the “paid date” should be the date funds are transferred from the insurer to the financial
institute for deposit in the worker’s account. This would be consistent with the requirement for
paper checks that they are deemed paid when deposited in the U.S. mail not the date the paper
check is delivered. The testimony was provided in relation to a new rule OAR 436-060-0153.
However, this issue was not raised during the internal or external advisory committees; therefore, it
will be held for future rule revisions.

Currently, if an issue is raised regarding the timeliness of benefits delivered by electronic means the
division will use the date the funds were transferred not the date they were deposited in the worker’s
account to determine whether the benefits were paid timely. The division recognizes an insurer
controls the date the funds are transferred, not the date a financial institute deposits the benefits in
the worker’s account.

Testimony: OAR 436-060-0153 Exhibit 45

We believe prepaid cards would improve the processing of payments for workers' compensation
indemnity claims and would benefit workers' compensation insurance companies, their insureds and
claimants. Claimants would have the option of receiving their periodic indemnity payments through
a prepaid card that would be issued to them, if they choose a prepaid card as their preferred method
of payment over a check or other permissible payment method.

We are concerned about the draft language set forth in Proposed Rule 436-060-0153(1), which
requires the worker to agree in writing to his or her participation in an electronic payment program.
Certainly, the worker needs to consent to such participation. Our concern lies with the timing and
manner of how such consent is given.

Fourteen days is not a great deal of time within which to implement direct deposit arrangements
under existing banking laws, and we would expect similar timing issues with prepaid card
arrangements. We interpret the language of Proposed Rule 436-060-0153(1) as requiring the issuing
bank to obtain the claimants' written consent in advance of the card being loaded with the first
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payment of funds and issued to the claimant, and we expect this will further compound the fourteen
day payment difficulties.

Electronic fund transfers are governed by the federal Electronic Fund Transfer Act ("EFTA) and
Regulation E promulgated thereunder. The bank issuing a prepaid card in compliance with
Regulation E only needs four pieces of information in order to establish a payroll card account:
1. the accountholder's approval (whether oral or written);

2. the name of the accountholder;

3. the accountholder's address; and

4. the accountholder's federal identification number (i.e., Social Security or Tax ldentification
Number)

All of this employee information is normally on file with his or her employer and the employer's
insurer. We respectfully submit that, with the injured worker's oral consent, his or her employer's
insurer should be able to send such information to the issuing bank. This would allow a prepaid card
to be issued timely to any injured worker who opts to receive a prepaid card instead of another
method of receiving indemnity benefits.

Accordingly, we respectfully request that the Division reconsider the Proposed Rule's requirement
of a written agreement to participate in a prepaid card program, and consider permitting the
claimant's oral agreement to such arrangements. If advance written approval is required, this
requirement would essentially eliminate the availability of prepaid cards to Oregon's workers. There
is federal precedent for the issuance of a prepaid card to a consumer who requests such a card
orally. We request the Division to consider such precedent in formulating its regulations on this
subject matter.

Response: Testimony was provided regarding the requirement for the worker to agree in writing
before an insurer could initiate electronic payment of benefits. The testimony requested that the
insurer be allowed to initiate electronic payments based on verbal approval from the worker with a
written follow-up. The division acknowledges that other jurisdictions and programs allow for verbal
approval and in some cases mandate electronic payments; however, the division recognizes the need
for stakeholders to discuss this option before modifying this rule. This issue will be held for future
rule revisions.

Dated this 15" day of January, 2008.
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TRANSCRIPT OF PROCEEDINGS

MR. FRED BRUYNS: Good afternoon and welcome. This is a
public rulemaking hearing.

My name is Fred Bruyns, and I'll be the presiding officer
for the hearing. The time is now 1:32 p.m. on Monday, November 24,
2008. We are in Room 260 of the Labor and Industries building at
350 Winter Street Northeast in Salem, Oregon.

With me today is Kevin Willingham, the manager of the
Workers' Compensation Division's Medical Section. And Kevin has
responsibilities for the medical rules.

This hearing is being audio recorded by Sue Roberts of
Business Support Services.

If you wish to present oral testimony today, please sign in
on the "Testimony Sign-In Sheet," it's on the table by the entrance.

The Department of Consumer and Business Services, Workers'
Compensation Division proposes to amend Chapter 436 of the Oregon
Administrative Rules, Divisions 9, Oregon Medical Fee and Payment
Rules, 15, Managed Care Organizations, and 60, Claims Administration
Rules.

The department has summarized the proposed rule changes in
the Notice of Proposed Rulemaking Hearing. This hearing notice, a
Statement of Need and Fiscal Impact, and full text of the proposed
rules with marked changes, are on the table by the entrance. On the
table at the back, directly below the clock, are copies of all

testimony received to date -- all written testimony. If we've run
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out of copies and you would like to see that testimony, please
contact me. My business cards are on the table by the door. 1I'll be
glad to send it to you.

The Workers' Compensation Division filed the Notice of
Proposed Rulemaking Hearing and Statement of Need and Fiscal Impact
with the Oregon Secretary of State on October 15, 2008. We mailed
the Notice and Statement to our postal and electronic mailing lists;
notified Oregon Legislators as required by ORS Chapter 183; and
posted public notice and the proposed rules to our Website.

The Oregon Secretary of State published the hearing in its
November 1, 2008 Oregon Bulletin.

This hearing gives the public the opportunity to provide
comment about the proposed rules. In addition, the division will
accept written comment through Wednesday, November 26, 2008, and will
make no decisions until all of the testimony is considered.

We are ready to receive testimony. We are recording this
hearing and will make a transcript, so please state your name for the
record. If you are reading from written testimony and give the
agency a copy of that testimony, we will add it to the rulemaking
record.

I'm going to ask Kevin Willingham to provide some testimony
on behalf of the Department. We only call Department staff first in
order to give anyone present an opportunity to respond to the
testimony that we provide.

So, Kevin, can you testify?

Business Support Services
960 Broadway NE, Suite 3, Salem, Oregon 97301
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MR. WILLINGHAM: Yes. Thank you, Fred. For the record, my
name is Kevin Willingham. I am the manager of the medical section
for the Workers' Compensation Division, which is part of the
Department of Consumer and Business Services.

After the Division filed the proposed medical fee rules in
October we identified a few changes needed to clarify the intent of
the rules and the public policy decisions. The Division is providing
testimony at this hearing so others in attendance can respond to our
points. This testimony will be provided at both the November 20th
and 24th hearing.

The Division recommends the following changes regarding OAR
436-009-0018, Fee Discount Agreement. Based on input and testimony
already received, there appears to be confusion about fee discount
agreements. The goal of the rule is to promote predictability and
transparency in payment relationships between medical service
providers and insurers.

To eliminate the confusion and provide greater clarity, the
Division proposes to require the use of a standardized form and
format that parties must use to apply discounts to payment under
OAR 436-009-0040. We have provided a copy of the proposed form to
the audience today, and it is attached to the testimony.

We want to clarify that a fee discount agreement is not a
contract for managing the care of workers. Provider networks must
meet two requirements before managing care workers receive. One, the

network must be certified as a managed care organization under the

Business Support Services
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Workers' Compensation laws; and two, the worker must be enrolled by
the insurer or self-insured employer in the managed care
organization's network.

To clarify the intent, we propose changing the rule to
specify that an insurer or self-insured employer may not direct the
care a worker 1is receiving when a fee discount agreement covers the
payment for medical services.

The Division also proposes to include the national provider
identifier as a required element on a fee discount agreement. The
NPI will be a required data field when the insurer and self-insured
employer registers the agreement with the director. The NPI allows
the Department to match discounts to payments that will improve our
ability to evaluate medical system impacts and costs as we move to
electronic medical data reporting.

Under OAR 436-009-0030(4) (b), fax number for administrative
review requests. He proposed rule includes an outdated fax number
for requesting administrative review before the Director. The fax
number should be changed to 503-934-6050. Thank you.

MR. FRED BRUYNS: Thank you. Okay. When I read your name,
please come forward to the table at my right, near the microphone.
Brian Allen.

MR. ALLEN: Thank you. My name is Brian Allen, I'm here
representing Fiserv Workers' Comp Services. They are the company
that some time ago purchased third-party solutions and working RX,

which are pharmacy processors, third billing agents in the Workers'
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Comp world. They also own a company called P to P, which is one of
the premiere providers of electronic claims processing, doing a lot
of work around the country with the insurance community.

I appreciate the opportunity to be here. And I really do
appreciate the efforts of the Division to clarify how payments should
be managed between providers and payers. We see a lot of confusion
in our world; we're an intermediary between the pharmacy world and
insurance companies, and self-insured providers. And we often find
ourselves in a precarious situation. I don't -- we're not officially
recognized in the rule anywhere. We are asking for that change in
our written comments, to add at least the word "assignee." So when
we purchase a claim from a pharmacy we have some standing to pursue
it and we are recognized in the rule that we are a legitimate
provider in the Workers' Comp world.

The other thing that we're asking for is that -- there's
often confusion when an injured worker shows up at a pharmacy, if
they don't present a card for a network, then the pharmacist doesn't
really know they belong to a network, and oftentimes they send those
claims to us. We process those claims and send them in as if they
are a first feel —-- or unknown. It takes a lot of time and effort on
our part to kind of figure out where the claim goes, and get that
processed. And we're often, then, subjected to payment based on some
contract that we're not aware of. We're not a party to the contract,
and we believe the rules should be fairly specific that the entity

submitting the bill and the insurance company should have a contract
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between them for a discount to apply. And it can't just apply
contracts based on other relationships that they might have.

We enter into contracts with insurance payers all the time.
It's not a problem for us to do that. But we want to be able to do
it willingly and know about it, and that, I think, would add a lot of
clarity. We addressed that in our written comments.

We also addressed the dispensing fee. The fee schedule is
quite low. The dispensing fee is one of the lowest in the country.
It doesn't really —-- that kind of dispensing fee, I think, works well
in group health and other arrangements where there's predefined
eligibility, and there's some fairly easy way for a pharmacist to
determine where payments should be submitted, and there's some
reasonable expectation that you're actually going to get paid. That
doesn't really exist in the Worker's Comp world. There's a lot of
ambiguity when an injured worker shows up at a pharmacy -- I know
our —-- we have an internal department that does nothing but verify
coverage, and it can take sometimes five or six calls to an employer
before we figure out who the insurance company is, and then another,
you know, two or three calls to insurance carrier while they're
working through the claim setup process. So it takes a little bit of
time, and $2 really doesn't anticipate all the extra overhead and
administrative load that goes into working that through.

We've suggested around the country, and with some success,
have been able to look at maybe a $7 dispensing fee, at least on

initial fills. That actually will go away on subsequent fills,
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because then usually some kind of a contractual arrangement takes
place. But on first fills, when it sort of a new deal, there
isn't —— most of the time there isn't any kind of a contractual
relationship that governs those, because there's no card ever
presented on a first fill typically.

The other thing that we would ask for you to take a look at
is the usual and customary language. With the fee schedule being as
low as it is, and a lot of pharmacy care going through networks, or
through contractual arrangements anyway, the word -- the term usual
and customary becomes a fairly ambiguous and difficult term to
understand. It comes down to whose usual and customary are you
looking at. 1Is it what the pharmacist says it is? 1Is it what we say
it is? 1Is it what the insurance company says it is? Or the self-
insured employer? And it just becomes a real foreign —- and it's
created a lot of dispute around the country. It spawned a lot of
lawsuits.

And it's —-- with the fee schedule where it's at, I don't
know that there's any real need for that language in there. And I
think, at least in the pharmacy world, it cerates a lot of angst that
probably doesn't need to be there. I think it fits better in other
parts of the medical provider world, but it's really difficult in
pharmacy because it's kind of all over the charts.

One pharmacist's acquisition costs for a drug are far
different than another's based on the volume of drugs they purchase,

what their location is, and a whole lot of other things. So it
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just —-- we certainly —-- I mean, we would recommend that you just
limit to the fee schedule or a contracted rate, and leave it at that.
And I think that would add a lot of clarity to the rule and take away
a lot of potential for billing dispute problems.

And then it gives pharmacists and companies like us some
room to work with carriers on some contracts that we think will help
smooth out more wrinkles in the system if we can work together. So
that would be our recommendations. Again, thank you for the

opportunity to be here. And I'm open to any guestions you might

have.

MR. FRED BRUYNS: Okay.

MR. ALLEN: Thank you very much.

MR. FRED BRUYNS: Gary Kentner.

MR. KENTNER: Mr. Bruyns, my name is Gary Kentner, and I'm
testifying on behalf of Liberty Northwest Insurance Corporation. T
am the vice president of claims. I wish to thank you for the

opportunity to present testimony on the proposed amendments to
OAR 436-009 and 436-015.

Liberty Northwest is the largest private Workers'
Compensation carrier in Oregon. A healthy Workers' Compensation
system is important to Liberty Northwest. We believe a major goal of
the healthy Workers' Compensation system is to provide injured
workers with quality medical care and rehabilitation. A healthy
Workers' Compensation system should also strive to provide these

services in a cost-effective manner.
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The proposed regulations do not advance these goals.
Oregon, like many states, has implemented a fee schedule to mitigate
the impact of escalating medical costs on the Workers' Compensation
system; however, this approach alone has not been effective at
holding down medical reimbursement costs. PCI, testifying on behalf
of the insurance industry, has presented compelling evidence
establishing Oregon's reimbursement rates under the medical fee
schedule are among the highest in the country.

As of July 2006 there were 42 states with state mandated
fee schedules. Of those 42 states Oregon's reimbursement rates were
among the highest in most categories, as reported by the Workers'
Compensation Research Institute. In their study, benchmarks were
designing Workers' Compensation medical fee schedules in 2006. And
there's a table in the testimony that identifies several areas as
examples.

As an example, the overall fee schedule in Oregon, Oregon
was 102 percent above Medicare reimbursement rates. In the median of
42 states was 55 percent, which ranked Oregon second —-- or at sixth
highest in the country. Evaluation and management, Oregon ranked 85
percent of the Medicare standard. And the median of the other 42
states was 23 percent. Oregon ranked third highest. And there's
some other examples there in the testimony, but I wanted to highlight
those two.

Now, given this information, we believe that providers are

fairly reimbursed at contracted rates below the fee schedule.
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Medical providers routinely give fee discounts to their patients.
Many providers also choose to discount their fees in consideration
for being part of a PPO network. For these providers, PPO
arrangements have a positive impact on their bottom line. For over
16 years insurers and self-insured employers have utilized PPO
networks to cost-effectively provide appropriate medical care to
injured workers. These additional cost savings have contributed to
Workers' Compensation that has made Oregon, in the eyes of many, the
model in the industry.

We do not believe employers and their insurers should now
be barred from receiving these discounts solely because the person
being treated has sustained a work-related injury. Nor do we believe
willing Oregon medical service providers should be prohibited from
entering into PPO contract they rightfully believe benefit them
financially.

Liberty Northwest supports making effective medical
services available to injured workers, and believes the PPO concept
is in alignment with statutory intent to provide cost-effective
medical services for compensable injuries. We believe PPO is
accomplished this at a rate that is agreed upon in advance between
the provider and the PPO network.

The elimination of PPO networks will certainly increase
medical reimbursement costs. The economic climate has shifted
dramatically since these rule changes were first proposed. The

country 1is facing a period of economic turmoil. Oregon seasonally
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adjusted unemployment rate rose from 6.4 percent in September to 7.3
percent in October. This was the state's highest unemployment rate
since August of 2004, when the rate was 7.4 percent.

While our sincere hope is that the economic outlook will
soon improve, we must acknowledge, that many believe, a turnaround
may take some time, and that it may indeed get worse before it gets
better. Liberty Northwest does not believe this is the time to
introduce increased costs into the Workers' Compensation system. We
are here to urge a more thoughtful and restrained approach to
addressing the concerns these regulations were intended to rectify.

We're also concerned the elimination of the PPO networks
will limit worker treatment options. Under the current system
workers not enrolled in an MCO have more treatment options than those
who are enrolled. If the proposed regulations are adopted more
workers will inevitably come under managed care. Liberty Northwest
does not believe Oregon workers would benefit from this dynamic.
Rather, we believe a system which includes strong MCO and PPO options
represent the better solution.

PPO networks also provide a measure of quality assurance to
injured workers through provider credentialing. While the proposed
rule allows contracts between providers and insurers, Workers'
Compensation insurers do not have the experience or expertise in
credentialing providers. We believe the welfare of the injured
worker i1s better served through PPO networks that are experienced in

credentialing of providers.
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The creation of a PPO alternative, as proposed in the
regulations, will increase administrative costs for providers,
insurers, and self-insured employers. Many providers are comfortable
with PPO network arrangements. They've used them for years and
understand how they work. Mandating the use of a new model, which
will include hundreds or even thousands of providers contracting with
multiple insurers and self-insured employers will be unduly
burdensome to many of these providers. Providers are also at risk of
losing income generated through their current use of PPO networks.

As an alternative to the proposed regulations under
OAR Chapter 436, Division 009, Liberty Northwest supports the
following. PPO networks which contract with providers for discounts
for services rendered to injured workers should register with the
Workers' Compensation department. This registration will allow WCD
to know which networks are operating in the state. PPO networks must
notify providers which insurers or self-insured employers have access
to their contracted rates. This information should be available on
the PPO network website, a link to which could be accessed from the
WCD website.

Each explanation of payment worksheet should identify the
PPO network which authorizes the contractual discount. Insurers or
self-insured employers may not apply multiple PPO network contracts
on a single provider invoice. There should only be one discount per
charge.

Prohibition of PPO network contracts which require
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providers to accept flat fee reimbursement rates or otherwise shift
(phonetic) risk to the provider. Allow providers to terminate a
contract with a PPO network for any or no reason, so long as
sufficient written notice is given to the network. With the
aforementioned provisions in place, a willing provider should be able
to contract in any rate he or she so desires.

Eventual permanent rules should be prospective in nature.
While insurers and self-insured employers should retain the right to
discuss treatment alternatives in the medical necessity of proposed
treatment in conjunction with routine claims administration. PPO
networks should be prohibited from engaging in managed care
activities.

Liberty Northwest agrees PPO networks should be subject to
greater regulatory oversight, and that there should be increased
transparency in disclosure of contractual arrangements. However, we
do not believe PPO networks should be eliminated. Such a traumatic
change in the current model during these times of economic
instability could easily have an unintended destabilizing impact on
an otherwise sound system.

With regard to OAR Chapter 436, Division 015, Managed Care
Organizations. Liberty Northwest agrees that managed care activities
under ORS 656.260 should not be performed by anyone who is not a
certified MCO. However, because we believe the term "managed care"
is so broad and has the potential to be misinterpreted, we suggest

the proposed rule be modified to clearly state that routine claims

Business Support Services
960 Broadway NE, Suite 3, Salem, Oregon 97301
503-585-6201



Page

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

14

administration activities of an insurer on claims that are not
enrolled in an MCO, including discussing treatment alternatives and
medical necessity for proposed treatments with a provider is not
prohibited.

On behalf of Liberty Northwest, I want to thank you for the
opportunity to present our position on this issue today, and I would
welcome any opportunity to answer questions you might have.

MR. FRED BRUYNS: Thank you very much. Scott Gallant.

MR. GALLANT: Thank you. For the record, my name is Scott
Gallant. I represent the Oregon Medical Association. I appreciate
the opportunity to make some very brief comments. I'll let the
written comments suffice on their own.

One, the Association appreciates better transparency as
proposed by the rules. I think it's very important that we do that.
Secondly, having a regqulatory framework on fee discount arrangements,
we believe 1s appropriate and long overdue. Three, we're still
somewhat uncomfortable with the statutory authority of the Division,
and we have mentioned that previously.

But I think it is still important that these rules be
adopted as they have been presented. We would, however, continue to
urge the Division to begin a process for a broader legislative
statutory process to set a regulatory and statutory framework in
place for PPO products, not just in the Workers' Compensation arena,
but one that the Workers' Compensation Division should be involved
in.
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I appreciated comments from the presenter from Liberty
Northwest. And I see that Aetna has also submitted comments. One of
the difficulties of having all product clauses in private contracts,
which I believe this will segregate Workers' Comp products, which is
important. Many of the contracts simply say that, one, you have to
accept all products or future products, as they are added over time,
which a physician may not be aware of until it is —-- they are later
notified.

And secondly, many of the contracts also provide that the
insurer or PPO is not responsible for payment of services rendered
for those who are insured under the plan. So a provider who signs a
contract with an insurer that offers these benefits reserves for
itself no obligation to enforce, much less pay for services by
providers who actually provide the service either to Workers' Comp
patients, or for health insurance products.

So again, I have to emphasize, as much as I can, that there
is a real need for a serious review of a statutory framework for PPO
products that are under regulated for Oregon's market. Thank you
very much.

MR. FRED BRUYNS: Thank you very much. Megan Osborne.

MS. OSBORNE: For the record, my name is Megan Osborne, and
I'm here on behalf of State Representative Diane Rosenbaum, who
would —-- asked me to share her testimony.

Mr. Bruyns, Mr. Willingham, thank you for the opportunity

to express my support for the proposed permanent rules dealing with
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medical fees in Oregon's Workers' Compensation System.

For the record, I am Representative Diane Rosenbaum from
House District 42 in Southeast Portland. I make the following
comments on behalf of myself and Representative Paul Holvey from
House District 8. I have an extensive background in Workers'
Compensation, having served as a member of the Management-Labor
Advisory Committee, as well as the current member of the House
Business and Labor Committee. Our committee heard extensive
testimony on this issue at our last meeting. During that hearing we
heard from numerous witnesses, including doctors, physical
therapists, injured workers, and MCO representatives who spoke
persuasively of the need for a clear policy that prohibits PPO
discounting of workers' compensation medical fees. They also made it
clear that the practice of allowing these fees to be reduced has
created a crisis resulting in many providers deciding to stop
treating injured workers altogether which has threatened to unravel
the entire system.

The proposed rule solves this problem by prohibiting
involuntary application of PPO discounts while restoring the current
medical fee schedule that has worked well for many years. The rule
also makes it clear that network discounts are allowable for
prescription drugs, durable medical equipment, and as part of managed
care (MCO) contracts.

It is vital that Oregon's injured workers have ready access

to doctors and other providers for diagnosis and treatment. We need
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the participation of these medical providers to authorize time loss,
provide treatment and ensure recovery, return-to-work or rating of
permanent disability. This requires adequate compensation that is
overseen by the Medical Director and the Medical Advisory Committee.

Workers' Compensation in Oregon was intended to serve the
interest of injured workers and their employers by providing medical
care and return to work with minimal dispute or litigation. The
proposed rules reflect this interest and I urge their adoption.

In closing, I want to thank Director Shilts, and the
Medical Advisory Committee and the staff for proposing a workable
compromise to resolve this situation. I appreciate the opportunity
to comment and look forward to working with you in the future.
Sincerely, Diane Rosenbaum and Paul Holvey. Thank you.

MR. FRED BRUYNS: Thank you very much. Can you check to
see 1if anyone else has signed up for testimony? And it's not too
late, anyone who would like to testify, even based upon anything that
you've heard here today, you're welcome to sign up, and we would
appreciate your testimony. Richard Katz. Rich Katz?

MR. KATZ: Thank you. I'm Rich Katz. I'm with Therapeutic
Associates and Northwest Rehab Alliance. I represent over 500
physical therapists throughout the state of Oregon, and occupational
therapists, that have all been credentialed per a national quality
of —— national committee on quality assurance guided credentialing
program.

I am in support of the new proposed permanent rules. I
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think that they have done an excellent job of turning around the
temporary rule, that I feel vitiated the MCO system in the state of
Oregon, such as it was constructed. I applaud Mr. Shilts and your
staff for crafting some compromise rules that obviously heard the
providers of the state of Oregon, reach out to you for something that
made sense with respect to the current system.

The PPO —-- the representatives of PPOs who have come to
this hearing to state their testimony, I beg —— it may be a
rhetorical question, in that, I do not understand the quid pro quo in
their contracts that indicate that a discount that a provider takes
is in direct response to a injured worker who has been directed to
them. I contest that thought. Oregon is a state where injured
workers have their complete choice of providers outside the MCO
system.

I contend that the PPOs in this state are -- were
originally built for a group health method of contracting, whereby,
patients were incentivized to go to providers of their choice due to
out-of-pocket expense —-- expenses that could be reduced by selecting
a preferred provider. Because Oregon is a state that allows injured
workers their free choice of providers, that quid pro quo in the
contract of a PPO with respect to a Workers' Compensation patient is
null and void.

I mentioned that I represented over 500 physical therapy
and occupational therapy providers who have been credentialed per an

NCQA guided system, the National Committee on Quality Assurance
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system. I heard a representative recently say that PPOs offer a
benefit, in that they credential providers. Of 20 delegated
credentialing contracts that my organization holds, no —-- virtually
no PPO in the state has ever come in to —-— under a delegated
credentialing agreement ever audited our files the way group health
payers do for their contracts, or PPOs that relegate their systems to
only the group health environment. So I guestion the concept that
credentialing is an added value of the PPOs.

I do think that there's a bit of a slippery slope in the
opportunity for providers to work directly with insurers under a fee
discount arrangement. I think that that system, too, is absent a
quid pro quo, that the —-- unless the insurer does in fact allow —-
can have some directional responsibility over the injured worker to a
set of providers, there is still an element of a PPO or —- the
injured worker's choice of providers is being infringed upon. And
there should be some consideration to allowing carriers to directly
do that, or to possibly even void that out.

The last comment that I will make is the PPOs that want to
do business in the state of Oregon have the opportunity to become
state certified MCOs, nothing is prohibiting them from going through
the rigors that the MCOs in the state of Oregon have gone through to
ensure that they are qualified to have injured workers directed to
them under state statute by carriers. I strongly urge those PPOs
that want to do business in the state to enter into a free market

competition with the other MCOs that have taken that responsibility
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seriously, and done an excellent job of insuring that both employer
and injured workers' rights for cost—-effective, high quality care 1is
maintained. Thank you.

MR. FRED BRUYNS: Thank you very much. Is there anyone
else who would like to testify today? Just for the record, can you
actually sign in on here? That way we'll get your name on the
record.

MS. MARLETTE: Good afternoon. Thank you for letting us
slip in at the end. My name is Penny Marlette, and I'm a Workers'
Compensation manager for City/County Insurance Services. And this is
Susan Lavier, who is the claims supervisor for our organization.

We are a pool who provides Workers' Compensation property
liability, self-insured services to cities and counties who are
members of the League of Oregon Cities or the Association of Oregon
Counties. We insure over 90 percent of Oregon cities, and about a
third of Oregon counties in our group.

We aren't opposed to managed care. We Jjust are supportive
of choice for our workers, basically. We are —-— our pool covers
cities and counties all over Oregon, so access to medical care 1is
very important to us, as well as choice. So we would go on record as
opposing the proposed final rule, because we think maybe it goes a
bit too far in eliminating the use of PPO discounts altogether. We
acknowledge that we feel like all providers should be treated fairly
in their contracts with insurance companies or with self-insured

employers, but we feel maybe this rule goes a bit too far in
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eliminating our use of PPO discounts altogether.

It would be impractical for us to try to contract directly
with providers around the state. And we tried managed care -- formal
managed care and found it was difficult to manage in the more rural
parts of Oregon, which two-thirds of our employers live.

Susan, would you add anything to that?

MS. LAVIER: Basically I would just have to say that we do
concur with Gary's testimony as far as the need for transparency. I
think the issue that brought this to the table was the lairing
(phonetic) of the contracts, and the —-- we do agree with the idea
from the Department of having a form possibly to have it submitted.
So there is some clear contractual agreements that they can actually
apply, and that people can reference. We do think that that is
appropriate, but we do think that would be more appropriate to allow
for an agent, therefore, a vendor that we could contract with to do
that, someone who is more specialized, someone that can basically
get —-—- obtain that information, go out to different parts of the
state.

Those physicians that do —-- rather not contract with MCO,
and rather go with a PPO, a lot of times do so as far as they want to
provide a discounted rate, and they do —-- would rather not sometimes,
who knows for what reason, contract with an MCO and through the
managed care. And in this case we think it would almost be
burdensome to those physicians having multiple insurance companies

coming to them with contracted agreements, trying to -- another layer
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for paperwork, another layer that they're trying to avoid so they can
treat their patients in these rural areas when they may have a
smaller base of patients.

So that's —- as far as understanding, we agree with it. We
agree with the idea of having the transparency and having more
oversight, but we do believe that we should at least allow it to be
contracted with maybe a provider in the state to be able to do that.

MS. MARLETTE: Thank you very much.

MR. FRED BRUYNS: Thank you both. Would anyone else like
to testify today?

MS. JONES: Good afternoon. My name is Shandin Jones, I'm
with One Com Medical. We're a diagnostic PPO network that operates
in the state of Oregon, as well as nationwide.

I'm here today because I'd like to ask the Division to
reconsider the proposed rules. As a prior adjuster and now working
for a PPO, such as One Com Medical, I see that One Com Medical really
helps to speed the process up for adjusters, and helping to get
workers back to —- to return to work in a timely and speedy basis.

This also proposes a significant increase to employers and
municipalities, and in turn, to the taxpayers. While I understand
providers should be reasonably compensated, providers who choose to
enter into a PPO agreement, they do so on their own accord, and
hopefully, should know the confines of that contract.

Our providers are very aware of the entirety of their

contracts, the different providers that we have in our network, and
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we have credentialed every single one of them according to the NCQA
guidelines. At a minimum, we'd ask that the work comp division
include diagnostic networks as an exception, along with the ones that
are proposed, DME, pharmacy and ambulatory services, and hospitals.
I believe that's correct. Thank you very much.

MR. FRED BRUYNS: Thank you. Would anyone else like to
testify today? We have plenty of time. 1It's not too late. Okay.

Again, for the record, the rulemaking record remains open
for written testimony through Wednesday, November 26, 2008. You may
submit testimony in any written form, whether hard copy or
electronic. On the table by the entrance are business cards that
include my fax number, postal mailing address, and email address. It
may be a little late for postal mailing, although —-- actually if it's
postmarked by the 26th it would still be okay. But I do encourage
you to find an electronic way to get it in to us, that will help us
very much.

The time is now 2:13 p.m. This hearing is adjourned.

Thank you very much for coming.
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