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EXHIBIT “ A”  
OREGON ADMINISTRATIVE RULES 

CHAPTER 436, DIVISION 10 

436-10-001 Author ity For  Rules 
[(1)] These rules are promulgated under the Director's general rulemaking authority of 

ORS 656.726(3) and specific authority under ORS 656.245, 656.248, 656.252, 656.254, 656.268, 
656.325, 656.327, [and ORS] 656.794(3), and Sections (12) &  (13), Chapter  2, Oregon Laws 
1990, Special Session. [ to provide for: reasonable rates to be paid for medical services; review of medical reports involving 

unnecessary medical services; prompt submission of medical reports; and penalties.] 

[(2) The Advisory Committee on Medical Care, appointed by the Director under provisions of ORS 656.794, participated in the 

drafting of these rules.] 
Hist: Filed 1/14/72 as Admin. Order 1-1972, eff. 1/1/72 
Amended 10/20/76 as Admin. Order 4-1976, eff. 11/1/76 
Amended 6/5/78 as Admin. Order 7-1978, eff. 6/5/78 
Amended 1/28/80 as Admin. Order 2-1980, eff. 2/1/80 
Amended 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-003, 5/1/85 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-002 Purpose 
The purpose of these rules is to establish uniform guidelines for administering the 

delivery and payment of medical services provided to injured workers within the workers' 
compensation system. 

Hist: Filed 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 

436-10-003 Applicability Of Rules 
(1) These rules are effective to carry out the provisions of ORS 656.245, 656.248, 

656.252, 656.254, 656.268(7), 656.325, 656.327 and 656.794, and govern all vendors of medical 
services licensed or authorized to provide a product or service which is chargeable as a claims 
cost. 

(2) The provisions of OAR 436-10-090 shall be applicable to all services rendered 
subsequent to the effective date of these rules. 

(3) These rules apply to all compensable claims existing or  ar ising on or  after  July l, 
1990. 

Hist: Filed 10/20/76, as Admin. Order 4-1976, eff. 11/1/76 
Filed 6/5/78 as Admin. Order 7-1978, eff. 6/5/78 
Amended 1/28/80 as Admin. Order 2-1980, eff. 2/1/80 
Amended 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-004, 5/1/85 
Amended 12/10/85, as Admin. Order 6-1985; eff. 1/1/86 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 (formerly OAR 436-10-004) 
Amended 1/24/90 as Admin. Order 3-1990, eff. 2/1/90 (Temporary) 
Amended 4/29/90 as Admin. Order 4-1990, eff. 5/1/90 (Temporary) 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 
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436-10-005 Definitions 
For  the pur pose of  these r ules unless the context otherwise requi res: 

(1) "Attending Physician" means a doctor or physician who is primari l y 
responsible for the treatment of  a worker's compensable injury or i l lness and who is:  

(a) A medical  doctor  or  doctor  of  osteopathy l icensed under  ORS 677.100 to 
677.228 by the Boar d of  M edical  Examiner s for  the State of  Or egon or  a boar d 
cer t i f ied or al  sur geon l icensed by the Or egon Boar d of  Dent istr y;  or  

(b) For  a per iod of  thi r ty (30) days f r om the date of  f i r st  visi t  on the ini t ial  
claim or  for  twelve (12) visi ts, whichever  f i r st  occur s, a doctor  or  physician 
l icensed by the State Boar d of  Chi r opr act ic Examiner s for  the State of  Or egon; or  

(c) Other wise pr ovided for , in accor dance wi th a managed car e 
or ganizat ion contr act . 

(2) "Board" means the Workers' Compensation Board of  the Department of  
Insurance and Finance. 

(3) "Claim" means a wri tten request for compensation f rom a subj ect  worker or 
[worker's agent] , someone on the wor ker ' s behal f , or any compensable injury [ or i l l ness]  of  
which [ an]  a subj ect  employer has notice or knowledge. 

(4) "Claimant" means the worker making a claim. 

(5) " Char t  note"  means a chr onological  r ecor d in which the medical  ser vice 
pr ovider  r ecor ds such things as obj ect ive f indings in suppor t  of  medical  evidence, 
diagnosis, t r eatment r ender ed, t r eatment obj ect ives, and r etur n to wor k goals 
and status. 

([ 5]  6) "Consul ting Physician" means a. l icensed physician who examines a 
worker, or the worker's medical  record, at the request of  the attending physician to [ aid 
i n di agnosi s and/or treatment, and who may, at the request of  the attending physi cian, provide special i zed treatment of  the 

compensable i njury or i l l ness]  give advice and/or  an opinion r egar ding the t r eatment being 
r ender ed, or  consider ed, for  a wor ker s'  compensat ion inj ur y. 

([ 6]  7) "Current Procedural  Terminology" or  " CPT"  means the Current 
Procedural  Terminology, fourth edi tion, 1985, publ ished by the American Medical  
Association. 

([ 7]  8) "Customary Fee" means a fee that fal ls wi thin the range of fees normal l y 
charged for a given service. 

([ 8]  9) "Department" means the Oregon Department of Insurance and Finance, 
consisting of  the Board, the Director and al l  thei r assistants and employes. 

([ 9]  10) "Di rect control  and supervision" means the physician is on the same 
premises, at the same time, as the person providing a medical  service ordered by the 
physician. The physician can modi fy, terminate, extend or take over the medical  
service at any time. A medical  service provided at a si te removed f rom the physician, 
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or provided when the physician is not present on the premises, is not under the di rect 
control  and supervision of  the physician. 

([ 10]  11) "Di rector" is the Director of the Department of  Insurance and Finance 
or the Director's delegate for the matter. 

([ 11]  12) "Disabi l i ty Prevention Services" means services provided to an injured 
worker to prevent the injury f rom causing continuing disabi l i ty. Such services include 
physical  restoration and psychologic, psychiatric, and vocational  evaluation and 
counsel ing. 

([ 12]  13) "Division" means the Workers' Compensation Division of  the 
Department of  Insurance and Finance, consisting of  the Compl iance Section, 
Evaluation Section, M edical  Review and Abuse Sect ion, and Rehabi l i tation Review 
Section. 

([ 13]  14) "Elective Surgery"  means surgery which may be requi red in the 
process of  recovery f rom an injury or i l lness but need not be done as an emergency to 
preserve l i fe, function, or heal th. Pain, of  i tsel f , does not consti tute a surgical  
emergency. 

([ 14]  15) "HCFA form 2552" (Hospi tal  Care Complex Cost Report) means the 
annual  report a hospi tal  makes to Medicare. 

(16) " Heal th Car e Pr ovider "  means an ent i ty or  gr oup of  ent i t ies, such as a 
hospi tal  or  gr oup of  hospi tals, or ganized to pr ovide a faci l i ty for  medical  car e 
and medical  ser vices. 

([ 15]  17) "Hearings Division" means the Hearings Division of  the Workers' 
Compensation Board. 

([ 16]  18) "Hospi tal "  means an insti tution l icensed by the State of  Oregon as a 
hospi tal . 

(19) " I ni t ial  Claim"  means the f i r st  open per iod on the claim immediately 
fol lowing the or iginal  f i l ing of  the occupat ional  inj ur y or  disease. I t  does not  
mean " aggr avat ion"  claim or  " own mot ion"  claim. 

([ 17]  20) " Insurer" means the State Accident Insurance Fund Corporation; [ a 

guaranty contract carri er, or a sel f -i nsured employer]  an insur er  author ized under  ORS Chapter  
731 to t r ansact  wor ker s compensat ion insur ance in the state;  or , an employer  or  
employer  gr oup which has been cer t i f ied under  ORS 656.430 that  i t  meets the 
qual i f icat ions of  a sel f -insur ed employer  under  ORS 656.407. 

([ 18]  21) "Major Orthopedic or Neurologic Surgery"  means operations on the 
spine, shoulder, elbow, hip, knee or ankle joints; replacement of  any joint; surgery for 
thoracic outlet syndrome. Surgery for carpal  tunnel  syndrome is not major neurologic 
surgery. 

(22) " M anaged Car e Or ganizat ion"  or  " M CO"  means an or ganizat ion 
for med to pr ovide medical  ser vices and is cer t i f ied in accor dance wi th OAR 436, 
Division 15. 
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[ (19) "Medi cal  Di rector"  means the physi ci an in the Workers' Compensati on Di vi si on.]  

([ 20]  23) "Medical  Service" means any medical , surgical , chi ropractic, dental , 
hospi tal , nursing, ambulance, or other related services; also any drugs, medicines, 
crutch, prosthesis, brace, support or physical  restorative device. 

(24) " M edical  Ser vice pr ovider "  means a per son duly l icensed to pr act ice 
one or  mor e of  the heal ing ar ts in this state. 

(25) " M edical  Pr ovider "  means a medical  ser vice pr ovider  or  a heal th car e 
pr ovider . 

([ 21]  26) "Medical ly Stationary" means that no further material  improvement 
would reasonably be expected f rom medical  treatment or the passage of  time. 

(27) " Non-at tending Physician"  means a medical ser vice pr ovider  who is not  
qual i f ied to be an at tending physician, or  a chi r opr actor  who no longer  qual i f ies 
as an at tending physician pur suant to ORS 656.005 and subsect ion 1(b) of  this 
r ule. 

(28) " Obj ect ive Findings"  means those f indings in suppor t  of  medical  
evidence that  include, but  ar e not  l imi ted to, r ange of  mot ion, at r ophy, muscle 
str ength, muscle spasm and diagnost ic evidence (test  r esul ts) substant iated by 
cl inical  f indings. 

(29) " Pal l iat ive Car e"  means a medical  ser vice r ender ed to tempor ar i ly 
r educe or  moder ate the intensi ty of  an other wise stable medical  condi t ion as 
compar ed to those medical  ser vices r ender ed to heal  or  per manent ly al leviate or  
el iminate an undesi r able medical  condi t ion. 

[ (22) "Peer Review"  means the evaluati on of  the care provided to a worker by revi ew of  the pertinent records 
and/or personal  intervi ew wi th the attending physi ci an or consul tant. Such review may be conducted by a commi ttee of  the 

provider's peers and/or any other appropriate body selected by the di rector] . 

([ 23]  30) "Physical  Capaci ty Evaluation" means an objective, di rectly observed, 
measurement of  worker's abi l i ty to perform a variety of  physical  tasks combined wi th 
statements of  abi l i ties by worker and evaluator. Physical  tolerance screening, 
Blankenship's Functional  Evaluation, and Functional  Capaci ty Assessment[ , and Work 

Tolerance Screening]  shal l  be considered to have the same meaning as Physical  Capaci ty 
Evaluation. 

([ 24]  31) "Physician" or "Doctor" means a person duly l icensed to practice one 
or more of  the heal ing arts in this state wi thin the l imi ts of  the l icense of  the 
l icentiate. 

([ 25]  32) "Promptly" means wi thout delay. 

([ 26]  33) "Report" means transmittal  of  medical  information in a narrative 
letter,[  on a form or in progress notes]  containing obj ect ive f indings [ f rom the worker's medi cal  f i l e] . 
Repor ts may take the for m of  nar r at ive r epor ts, br ief  or  complete, r equested by 
the insur er , a t r eatment plan, a closing examinat ion r epor t , or  any for ms as 



ORDER NO. 6-1990 
DEPARTMENT OF INSURANCE AND FINANCE 

WORKERS’  COMPENSATION DIVISION 
MEDICAL SERVICE (TEMPORARY RULES) 

 

DIV. 10 - 5 

pr escr ibed by the di r ector . [Reports may be handwri tten but al l  shal l  be legible and include al l  relevant or 

requested informati on.]  

[ (27) "Treati ng Physi ci an"  means attending physi ci an.]  

([ 28]  34) "Usual  Fee" means the fee charged the general  publ ic for a given 
service. 

([ 29]  35) "Work Capaci ty Evaluation" means a physical  capaci ty evaluation wi th 
special  emphasis on the abi l i ty to perform a variety of  vocational ly oriented tasks 
based on speci f ic job demands. Work Tolerance Screening shal l  be considered to have 
the same meaning as Work Capaci ty Evaluation. 

([ 30]  36) "Worker" means a subject worker as def ined in ORS 656.005. 

([ 31]  37) "Work Hardening" means an individual ized, medical ly ordered and 
moni tored, work oriented treatment process. Involves the worker in simulated or 
actual  work tasks that are structured and graded to progressively increase physical  
tolerances, stamina, endurance and productivi ty to return to work goals. 

Hist: Filed 10/20/76 as Admin. Order 4-1976, eff. 11/1/76 
Amended 6/5/78 as Admin. Order 7-1978, eff. 6/5/78 
Amended 1/28/80 as Admin. Order 2-1980, eff. 2/1/80 
Amended 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-005, 5/1/85 
Amended 12/10/85 as Admin. Order 6-1985, eff. 1/1/86 
Amended 6/26/86 as Admin. Order 4-1986, eff. 7/1/86 
Amended 2/20/87 as Admin. Order 2-1987, eff. 3/16/87 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-006 Administration of Rules 
Any orders issued by the Division in carrying out the Director's authori ty to 

enforce ORS Chapter 656 and the rules adopted pursuant thereto, are considered 
orders of  the Director. 

Hist: Filed 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 

436-10-008 Administrative Review 
(1) [Wi th the excepti on of  the compensabi l i ty of  medi cal  servi ces i denti f i ed pursuant to ORS 656.254(4) and 

OAR 436-10-040, any]  Any party, as def ined by ORS 656.005([19]  20) and including SAIF 
as a designated processing agent pursuant to ORS 656.054, aggrieved by an action 
taken pursuant to these rules [ i n thi s di vi si on regarding those matters]  in which a worker's right to 
receive compensation, or the amount thereof , [ are]  is di rectly in issue, may request a 
hearing by the Hearings Division of  the Workers' Compensation Board in accordance 
wi th ORS Chapter 656 and the Board's Rules of  Practice and Procedure for Contested 
Cases under the Workers' Compensation Law. 

(2) [Any party, as def i ned by ORS 656.005(19) and i ncluding SAIF as a designated processing agent pursuant 
to ORS 656.054, or medi cal  provider aggri eved by an acti on taken pursuant to these rules i nvolvi ng any matters other than 
those def ined in subsecti on (1), i ncluding any matter ari si ng under ORS 656.248 or any proceeding resul ting theref rom, 
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but exclusi ve of  other i ssues pursuant to ORS 656.327,]  I f  the wor ker , insur er , employer , or  
medical  pr ovider  is aggr ieved by an or der  of  the di r ector  r elat ing to pal l iat ive 
car e or  any bona f ide medical  ser vices dispute, they may request a hearing [ of  the 

di rector]  by the Hear ings Division of  the Wor ker s'  Compensat ion Boar d wi thin 
thi r ty (30) days of  the act ion or  f r om the date of  mai l ing or  other  ser vice of  the 
or der  and in accor dance wi th ORS chapter  656 and the Boar d' s Rules of  Pr act ice 
and Pr ocedur e for  Contested Cases the Wor ker s'  Compensat ion L aw. The r equest  
shal l  be in wr i t ing, speci fying the gr ounds upon which i t  is based, and a copy of  
the r equest  shal l  be mai led to the di r ector . [A request for a hearing under thi s subsecti on shal l  be 
di rected in wri t ing to the di vi sion. No heari ng shal l  be granted unless the party's or medi cal  provider's request for hearing 

i s recei ved by the di vi si on wi thin thi rty (30) days of  the acti on or f rom the date of  mai l ing or other servi ce of  the order.]  

[ (a) The contested case heari ng shal l  be conducted by the di rector unless the di rector designates a referee of  the 

Heari ngs Di vi si on of  the Workers' Compensati on Board, or some other person, to conduct the heari ng.]  

[ (b) Notwi thstanding ORS 183.315(1), the i ssuance of  orders under this subsecti on, the conduct of  hearings and 
j udicial  revi ew thereof  shal l  be as provided i n ORS 183.415 through ORS 183.495 and i n accordance wi th OAR 137-03-
001 through 137-04-010 of  the Attorney General 's Uni form and Model  Rules of  Procedure, except as expressl y provided 

herein.]  

(3) I f the wor ker , insur er , or  medical  pr ovider  i s aggr ieved by an or der  of  
the di r ector  that  no bona f ide dispute exists, they may appeal  the or der . Appeal  
shal l  be made di r ect ly to the Wor ker s'  Compensat ion Boar d wi thin thi r ty (30) 
days of  the or der . At  the t ime of  f i l ing of  the appeal , a copy shal l  be mai led to 
the di r ector . 

(4) Any par ty aggr ieved by an act ion taken pur suant  to these r ules 
involving any mat ter  other  than those descr ibed in sect ion (1) thr ough (3) of  this 
r ule, may r equest  administ r at ive r eview. The pr ocess for  administ r at ive r eview 
shal l  be as fol lows:  

(a) The r equest  for  administ r at ive r eview shal l  be made in wr i t ing to the 
administ r ator  of  the Wor ker s'  Compensat ion Division wi thin thi r ty (30) days of  
the act ion, and shal l  speci fy the gr ounds upon which i t  i s based. 

(b) The r eview shal l  be conducted by the administ r ator , or  the 
administ r ator ' s designee. The administ r ator ' s decision on r eview wi l l  establ ish 
whether  the decision is f inal  or  whether  the aggr ieved par ty may r equest  a 
hear ing befor e the di r ector  pur suant  to ORS 183.310. 

(5) When the issue, which caused the act ion or  decision, qual i f ies for  a 
hear ing befor e the di r ector  as a contested case i t  shal l  be r eviewed pur suant  to 
ORS 183.310 to 183.550. as modi f ied by these r ules pur suant  to ORS 183.315(1). 

(a) The r equest  for  hear ing shal l  be in wr i t ing and submi t ted to the 
administ r ator  of  the Wor ker s'  Compensat ion Division. No hear ing shal l  be 
gr anted unless the r equest  speci f ies the gr ounds and is r eceived by the division 
wi thin thi r ty (30) days of  the act ion or  f r om the date of  mai l ing or  other  ser vice 
of  an or der . 
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(b) The hear ing shal l  be conducted by the di r ector  or  the di r ector ' s 
designee. 

(c) Any or der  in a contested case issued by another  per son on behal f  of  
the di r ector  i s a pr oposed or der  subj ect  to r evision by the di r ector . The di r ector  
may al low obj ect ions to the pr oposed or der  to be f i led for  the di r ector ' s 
consider at ion wi thin thi r ty (30) days of  i ssuance of  the pr oposed or der . 

Hist: Filed 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-030 Reporting Requirements for  Medical Providers 
(1) The act of  the worker in applying for workers' compensation benef i ts 

consti tutes authorization for any physician, hospi tal , or other medical  vendor to 
supply relevant information regarding the worker's occupational  injury or i l lness to 
the insurer, the worker's employer, the worker's representative, or the department. 
Medical  information relevant to a claim includes a past history of  complaints of , or 
treatment of , a condi tion simi lar to that presented in the claim. No person who 
reports to these persons in accordance wi th Department rules shal l  bear any legal  
l iabi l i ty for disclosure of  such (ORS 656.252). The physician may requi re evidence 
f rom the representative of  his or her representative capaci ty. The authorization is 
val id for the duration of  the work related injury or i l lness and is not subject to 
revocation by the worker or the worker's representative. 

(2) The ini tial  [ attending]  physician on the ini t ial  claim shal l  complete the f i rst 
medical  report (Department of  Insurance and Finance Form 827) in every detai l  and 
mai l  i t to the proper insurer no later than 72 hours af ter the claimant's f i rst visi t 
(Saturdays, Sundays and hol idays wi l l  not be counted in the 72-hour period). 
Diagnoses stated on the 827 and al l  subsequent reports shal l  conform to terminology 
found in the International  Classi f ication of  Disease-9-Cl inical  Mani festations (ICD-9-
CM) or taught in accredi ted insti tutions of  the l icentiate's profession. 

(3) Al l  medical  ser vice pr ovider s shal l  not i fy the wor ker  at  the t ime of  the 
f i r st  visi t  of  the manner  in which they can pr ovide compensable medical  ser vices 
and author ize t ime loss. 

(4) At tending physicians shal l  submit  ver i f icat ion of  the wor ker ' s inabi l i ty 
to wor k r esul t ing f r om an occupat ional  inj ur y or  disease upon r equest  f r om the 
insur er . M edical  ser vices pr ovided by the at tending physician ar e not  
compensable unt i l  the at tending physician submits such ver i f icat ion. The 
fol lowing medical  ser vice pr ovider s may author ize t ime loss:  

(a) A medical  doctor  or  doctor  of  osteopathy l icensed under  ORS 677.100 to 
677.228 by the Boar d of  M edical  Examiner s for  the State of  Or egon or  a boar d 
cer t i f ied or al  sur geon l icensed by the Or egon Boar d of  Dent istr y. 

(b) For  a per iod of  30 days f r om the date of  f i r st  visi t  on the ini t ial  claim or  
for  12 visi ts, whichever  f i r st  occur s, a doctor  or  physician l icensed by the State 
Boar d of  Chi r opr act ic Examiner s for  the State of  Or egon. 
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(c) For  a per iod of  30 days f r om the date of  the f i r st  visi t  on the ini t ial  
claim, nur se pr act i t ioner s cer t i f ied by the Or egon State Boar d of  Nur sing and 
physician assistants r egister ed by the Boar d of  M edical  Examiner s for  the State 
of  Or egon who pr act ice in ar eas ser ved by Type A, Type B, or  Type C r ur al  
hospi tals descr ibed in ORS 442.470 and as pr escr ibed in OAR 436-10-050(6). 

(d) A medical  ser vice pr ovider  who by M CO contr act  has been designated 
to be able to author ize tempor ar y disabi l i ty compensat ion. 

([ 3]  5) Progress reports are essential . The insurer may requi re progress reports 
every 15 days through the use of  the physician's supplemental  report form 
(Department of  Insurance and Finance Form 828). I f  more information is requi red, the 
insurer may request a l imi ted or comprehensive narrative report. Progress notes f rom 
the cl inical  chart [ , i f  l egi ble,]  may suf f ice to give the insurer al l  the information the 
insurer needs. 

(6) Repor ts may be handwr i t ten but  al l  shal l  be legible and include al l  
r elevant or  r equested infor mat ion. 

([ 4]  7) Char t  notes shal l  be legible and cannot be kept  in a coded or  semi-
coded manner  unless a legend is pr ovided wi th each set  of  r ecor ds. 

([ 4]  8) The [ attending physi cian]  medical  pr ovider  shal l  promptly respond to the 
request for progress reports and nar r at ive r epor ts. I f  the [ physi ci an or other vendor of  servi ces]  
medical  pr ovider  fai l s to comply wi th this requi rement wi thin 10 days, the insurer 
may send another request by certi f ied mai l , return receipt requested. I f  wi thin 10 days 
the [ physi ci an or other vendor]  medical  pr ovider  has not compl ied wi th this request, 
penal ties under OAR 436-10-130 or  436-15-120 may be imposed. 

([ 5]  9) ORS 656.252 requi res the attending physician to inform the insurer of  
the anticipated date of  release to work, the anticipated date the worker wi l l  become 
medical ly stationary and the next appointment date. To the extent [ the physi ci an]  any 
medical  pr ovider  can determine these matters they must be included in each progress 
report. The insurer shal l  not consider the anticipated date of  becoming medical ly 
stationary as a release to return to work. 

(10) At  the t ime the at tending physician examines the wor ker  and declar es 
the wor ker  medical ly stat ionar y, the at tending physician shal l  pr ompt ly send a 
r epor t  to the insur er . The r epor t  shal l  contain al l  obj ect ive f indings and al l  
infor mat ion r equi r ed in accor dance wi th OAR 436-10-080. 

([ 6]  11) The attending physician shal l  advise the insurer and the worker wi thin 
f ive (5) days of  the date the injured worker is released to return to work. The 
physician shal l  not noti fy the insurer or employer of  the worker's release to return to 
work wi thout noti fying the worker at the same time. 

([ 7]  12) The attending physician shal l , af ter a claim has been closed, advise the 
insurer wi thin f ive (5) days af ter treatment is resumed [ or]  and the reopening of  a 
claim is recommended. A claim for  aggr avat ion, as def ined by ORS 656.273 and 
OAR 436-60-005, r equi r es wr i t ten medical  evidence f r om the at tending physician 
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of  a wor sened condi t ion, suppor ted by obj ect ive f indings. The attending physician 
need not be the same physician who released the worker when the claim was closed. 

([ 8]  13) Consul tations. The attending physician may request consul tation 
regarding condi tions related to an accepted claim. The attending physician shal l  
promptly noti f y the insurer of  the referral  (referrals to radiologists and pathologists 
for diagnostic studies are exempt f rom this requi rement). The attending physician 
shal l  provide the consul tant wi th al l  the avai lable cl inical  information. The consul tant 
shal l  submit a copy of  his consul tation report to the attending physician and the 
insurer wi thin 10 working days of  the date of  the examination or chart review. No 
addi tional  fee beyond the consul tation fee is al lowed for this report. 

([ 9]  14) When an injured worker elects to change attending physicians, the 
newly selected attending physician shal l  so noti fy the insurer not later than f ive (5) 
days af ter the change or the date of  f i rst treatment using Department of  Insurance and 
Finance Form 829. The newly selected physician shal l  make a di l igent ef fort to secure 
f rom the previous physician, or f rom the insurer, al l  of  the avai lable medical  
information including information concerning previous temporary total  disabi l i ty 
periods. The previous attending physician shal l  immediately forward, upon proper 
request, al l  requested information and X-rays to the new attending physician. A 
physician who fai ls to forward requested information and X-rays to the new attending 
physician wi l l  be subject to penal ties as provided by OAR 436-10-130(2). 

([ 10]  15) Injured workers, or thei r representatives, are enti tled to copies of  al l  
relevant medical  information. This information should ordinari l y be avai lable f rom the 
insurers, but may be obtained f rom physicians upon the payment of  an appropriate 
charge for copies. However, reports that contain medical  and psychological  
information relevant to the claim, which in the judgment of  the wri ter of  the report 
should not be shown to the worker because i t would not be in the worker's best 
interest, must be suppl ied to the worker's representative but need not be suppl ied to 
the worker di rectl y. Upon request by the insurer, the di rector, or the claimant, chart 
notes containing the relevant information shal l  be provided subject to the above 
exception. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Re-numbered from OAR 436-69-101, 5/1/85 
Amended 12/10/85 as Admin. Order 6-1985, eff. 1/1/86 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990 eff. 7/1/90 (Temporary) 

436-10-040 Medical Services 
(1)(a) [The i nsurer shal l  pay for al l  medi cal  servi ces whi ch]  M edical  ser vices pr ovided to the 

wor ker  shal l  not  be mor e than the nature of  the compensable injury or the process of  
recovery requi res. [The i nsurer wi l l  not pay for care unrelated to the compensable i njury.]  Services which 
are unnecessary or inappropriate according to accepted professional  standards, or  
which ar e unr elated to the compensable inj ur y are not reimbursable. 
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(b) When there is a question regarding the competency or ethical  behavior of  a 
medical  provider, the [medical]  di rector may refer the matter to the appropriate l icensing 
board. 

(2) [ (a)]  Frequency and extent of  treatment shal l  not be more than the nature of  
the injury or the process of  a recovery requi res, and shal l  be pr ovided in accor dance 
wi th ut i l izat ion and tr eatment standar ds as pr escr ibed by the depar tment, or  
pur suant to a M CO contr act . Insurers have the right to requi re evidence of  the 
ef f icacy of  treatment. Unless other wise pr ovided for  by ut i l izat ion and t r eatment 
standar ds establ ished by the depar tment or  M CO cont r act , the usual  range of  the 
uti l ization of  medical  services does not exceed 15 of f ice visi ts by any and al l  
attending physicians in the f i rst 60 days f rom f i rst date of  treatment, and two visi ts a 
month thereaf ter. This statement of  fact does not consti tute authori ty for an arbi trary 
l imi tation of  services, but is a guidel ine to be used concerning requi rements of  
accountabi l i ty for the services being provided. Physicians requesting reimbursement 
for visi ts in excess of  this amount must submit upon request a report documenting the 
need for such services. I f  the insurer f inds the report does not justi fy treatment in 
excess of  the guidel ines, the insurer shal l  issue a partial  denial  of  the speci f ic 
treatment or services denied to the worker, wi th a copy to the physician. 

[ (b) A reasonable fee i s payable for thi s report.]  

(3) X-ray f i lms must be of  diagnostic qual i ty. 14" x 36" lateral  views are not 
reimbursable. Bi l l ings for X-rays are not reimbursable wi thout a report of  the 
f indings. Upon the request of  ei ther the di rector or the insurer, X-ray f i lms shal l  be 
forwarded to the di rector or the insurer. Fi lms shal l  be returned to the vendor. A 
reasonable charge may be made for the costs of  del ivery of  f i lms. Refusal  of  the 
physician to forward the f i lms to the di rector or the insurer upon proper request shal l  
resul t in non-payment of  the fee for the radiological  study. 

(4)(a) Physical  therapy, biofeedback or acupuncture shal l  not be reimbursed 
unless carried out under a wri tten treatment plan prescribed prior to the 
commencement of  treatment and which must be completed and signed by the attending 
physician wi thin one week of  the beginning of  treatment. The treatment plan shal l  
include objectives, modal i ties, f requency of  treatment and duration. A copy of  the 
progress notes shal l  be provided to the insurer. 

(b) Unless other wise pr ovided for  wi thin ut i l izat ion and t r eatment 
standar ds pr escr ibed by the depar tment or  M CO cont r act , the ini tial  treatment 
plan shal l  be for no more than 20 therapy visi ts in the f i rst 60 days. I f  more than 20 
therapy visi ts are requi red in the f i rst 60 days or more than four therapy visi ts a month 
af ter the f i rst 60 days, the physician shal l  submit a report documenting the need for 
services in excess of  the guidel ines upon request of  the insurer. I f  the insurer f inds the 
report does not justi f y treatment in excess of  the guidel ines, the insurer shal l  submit  
the medical  ser vices dispute to the depar tment in accor dance wi th OAR 436-10-
046. [ ei ther i ssue a parti al  denial  of  the di sputed treatment to the worker wi th a copy to the medi cal  provider, or request 

a medical  panel .]  
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(c) Outpatient occupational  therapy is compensable only when provided under a 
wri tten treatment plan as described above. CPT codes 97900 and 97901 in Appendix A 
denote occupational  therapy and shal l  be used only for services provided by a l icensed 
occupational  therapist. In addi tion, CPT Code 97902 shal l  be used to denote the ini tial  
visi t for evaluation and establ ishment of  the treatment program. 

(d) The preparation of  a wri tten treatment plan and supplying progress notes are 
integral  parts of  the fee for the [ therapy]  medical  service. No addi tional  fee shal l  be 
paid except a reasonable amount for copies or summaries of  the records of  treatment. 

(5) (a) The attending physician, when requested to complete a physical  
capaci ties evaluation form provided by the insurer, shal l  wi thin 20 days [ perform an 

evaluati on, i f  necessary, and]  complete the form, or refer the worker for such evaluation[ , or ] . 
The at tending physician shal l  noti fy the insurer and the worker in wri ting [ that]  i f  the 
worker is incapable of  participating in such evaluation. The at tending physician may 
pr escr ibe a physical  capaci t ies examinat ion to r ecor d the f indings of  impair ment 
for  an unscheduled disabi l i ty pr ior  to or  when the wor ker  has been declar ed 
medical ly stat ionar y. Such f indings shal l  be r eviewed by the at tending physician 
and included in thei r  closing r epor t  as necessar y to meet the r equi r ements of  
OAR 436-10-080. 

(b) When a general  physical  capaci ty evaluation, other than a job-speci f ic work 
capaci ty evaluation, is necessary and tests are performed for the purpose of  
completing an evaluation form provided by the insurer, the fee payable to the provider 
who performs the evaluation shal l  be no greater than $175.00. No fee shal l  be paid for 
the mere completion of  a work release form or completion of  a physical  capaci ty 
evaluation form where no tests are performed. 

(c) The fee for a job-speci f ic work capaci ty evaluation, as def ined in OAR 436-
10-005[ (26)]  (35), shal l  be agreed upon in advance between the provider and the 
insurer. I f  no fee is agreed upon in advance, the parties may submit the dispute to the 
Director, in accor dance wi th OAR 436-10-110, who shal l  determine a fee in an 
amount no greater than $475.00. 

(6) A phar macist  or  dispensing physician shal l  dispense gener ic dr ugs to 
inj ur ed wor ker s in accor dance wi th and pur suant to ORS 689.515. Except in an 
emergency, drugs and medicine for oral  consumption suppl ied by a physician's of f ice 
are not compensable. 

(7) Dietary supplements including, but not l imi ted to, minerals, vi tamins and 
amino acids are not reimbursable unless a speci f ic compensable dietary def iciency has 
been cl inical l y establ ished in the injured worker. Vi tamin B-12 injections are not 
reimbursable unless necessary because of  a speci f ic dietary def iciency of  
malabsorption resul ting f rom compensable gastrointestinal  injury. 

(8) Furni ture is not a medical  service. Articles such as beds, hot tubs, chai rs, 
Jacuzzis, and gravi ty traction devices are not compensable unless a need is clearl y 
justi f ied by a report which establ ishes that the "nature of  the injury or the process of  
recovery requi res" that the i tem be furnished. The report must speci f ical l y set forth 
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why the patient requi res an i tem not usual ly considered necessary in the great majori ty 
of  workers wi th simi lar impairments. Trips to spas, to rest areas or retreats, whether 
prescribed or in association wi th a hol istic medicine regimen, are not reimbursable 
unless special  medical  ci rcumstances are shown to exist. 

(9) Prolotherapy is not reimbursable wi thout prior authorization by insurer. 

(10) Liquid crystal  thermography, photographic or electronic, is not 
reimbursable wi thout prior authorization. Insurer may requi re documentation to show 
why i ts use is preferable to usual  diagnostic tests. Insurer may l imi t the number of  
times i t may be used in each case. 

(11) A wri tten request for authorization for prolotherapy or thermography shal l  
be submitted on the Department of  Insurance and Finance Form 2000 and shal l  be 
answered wi thin 14 working days of  receipt by insurer or approval  wi l l  be assumed. 
Thermography shal l  be bi l led using code 93760 (cervical ), 93761 (thoracic) and 93762 
(lumbar). When two or more areas are examined by thermography the f i rst area shal l  
be reimbursed at no more than 100 percent of  the maximum al lowable fee, the second 
area at no more than 50 percent of  the maximum al lowable fee and the thi rd and 
subsequent areas at no more than 25 percent of  the maximum al lowable fee. 

(12) The descriptions of  medical  services for CPT numbers i temized in (a) 
through (j ) shal l  be the basis for determining the appropriate level  of  service. 

(a) 95831 - Muscle Testing, Manual , Separate Procedure, Extremi ty, wi th 
Report (also includes 95832, 95833, 95834) - Detai led individual  testing of  mul tiple 
muscles of  a patient wi th a severe neuropathic or myelopathic disorder. I t does not 
apply to general  or speci f ic muscle testing done during a regular physical  
examination. 

(b) 97110 - Therapeutic Exercises - Instructing a patient in exercises and 
di rectly supervising the exercises. Exercising done subsequentl y by the patient 
wi thout a physician or therapist present and supervising would not be covered by 
Code 97110. 

(c) 97112 - Neuromuscular Reeducation - The provision of  di rect services to a 
patient who has had muscle paralysis and is undergoing recovery or regeneration. 
Examples would be severe trauma to nervous system, cerebral  vascular accident and 
systemic neurological  disease. The code does not apply to massaging or exercising 
relativel y normal  muscles or treatment of  minor disuse atrophy, e.g. fol lowing cast 
removal . 

(d) 97114 - Functional  Activi ties - The development and instruction in speci f ic 
activi ties for persons who are severely handicapped or debi l i tated. The code does not 
apply to routine exercises for relatively normal  individuals. 

(e) 97116 - Gai t Training - Teaching individuals wi th severe neurological  or 
muscular-skeletal  disorders to ambulate in the face of  thei r handicap or to ambulate 
wi th an assistive device. This code does not apply to simple instructions given 
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relativel y normal  individuals wi th minor or transient abnormal i ties of  gai t who do not 
requi re an assistive device. 

(f ) 97220 - Hubbard Tank - This service involves a ful l -body immersion tank 
for treating severely burned, debi l i tated and/or neurological l y impaired individuals. 

(g) 97240 - Pool  Therapy wi th Therapeutic Exercises - This service is provided 
individual ly, in a pool , to severely debi l i tated or neurological l y impaired individuals. 
I t does not apply to relatively normal  individuals who exercise, swim laps or relax in 
a hot tub or Jacuzzi . 

(h) 97540 - Activi ties of  Dai l y Living - Services provided in an of f ice or cl inic 
to severely impaired individuals, e.g. how to get in and out of  a tub; how to make a 
bed; how to prepare meals in a ki tchen. I t does not apply to simple instructions or 
counsel ing in body mechanics given brief l y to a patient. 

(i ) 97720 - Extremi ty Testing for Strength, Dexteri ty, or Stamina - Detai led 
testing of  a patient wi th a general ized neurological  or debi l i tating disease. I t does not 
apply to routine physical  examinations of  relatively unimpaired individuals. 

(j ) 97740 - Kinetic Activi ties - When there are major impai rments or 
disabi l i ties which preclude the patient performing the activi ties and exercises that 
are ordinari l y prescribed. Considerable time is spent developing speci f i c, 
individual ized therapeutic exercises and instructing the patient in how to perform 
them. This code does not apply to instructions in routine exercises. 

(13) Frequency and extent of  diagnostic testing shal l  not be more than the 
nature of  the injury or the process of  recovery requi res. 

(14) The costs of  r epai r  or  r eplacement  of  pr osthet ic appl iances damaged 
when in use at  the t ime of  and in the cour se of  a compensable inj ur y, i s a 
compensable medical  expense, r egar dless whether  the wor ker  actual ly r eceived a 
physical  inj ur y. For  pur poses of  this r ule, a pr osthet ic appl iance is an ar t i f i cial  
subst i tute for  a missing body par t  or  any device by which per for mance of  a 
natur al  funct ion is aided, including but  not  l imi ted to hear ing aids and eye 
glasses. 

(15) The insur er , or  i ts designated agent , may r equest  f r om the medical  
pr ovider , any and al l  necessar y r ecor ds needed to r eview the ef f i cacy of  
t r eatment , f r equency and necessi ty of  car e, and accur acy of  bi l l ings. The 
medical  pr ovider  may char ge an appr opr iate fee for  copying documents in 
accor dance wi th OAR 436-10-090(30). I f  the evaluat ion of  the r ecor ds must  be 
conducted on-si te, the pr ovider  shal l  fur nish a r easonable wor k-si te for  the 
r ecor ds to be r eviewed at  no cost . These r ecor ds shal l  be pr ovided or  made 
avai lable for  r eview wi thin ten (10) wor k ing days. Fai lur e to pr ovide the r ecor ds 
in a t imely manner  may r esul t  in a sanct ion or  penal ty as pr ovided in OAR 436-
10-130. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 8/20/84 as Admin. Order 5-1984, eff. 8/20/84 
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Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-110, 5/1/85 
Amended 12/10/85 as Admin. Order 6-1985, eff. 1/1/86 
Amended 2/20/87 as Admin. Order 2-1987, eff. 3/16/87 
Amended 6/15/87 as Admin. Order 3-1987, eff. 6/15/87 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 9/6/88 as Admin. Order 6-1988, eff. 9/15/88 
Amended 8/21/89 as Admin. Order 2-1989, eff. 9/1/89 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990 eff. 7/1/90 (Temporary) 

436-10-041 Palliative Care 
(1) For  the pur poses of  this r ule, wor ker s ar e medical ly stat ionar y when 

deter mined to be so by the wor ker ' s physician or  as establ ished in accor dance 
wi th OAR 436-30-035. Af ter  the wor ker  has become medical ly stat ionar y, 
pal l iat i ve car e is not  compensable, except :  

(a) When pr ovided to a wor ker  who has been deter mined to have 
per manent  total  disabi l i ty;  or  

(b) When necessar y to moni tor  administr at ion of  pr escr ipt ion medicat ion 
r equi r ed to maintain the wor ker  in a medical ly stat ionar y condi t ion;  or  

(c) To moni tor  the status of  a pr osthet ic device. 

(2) I f  the wor ker ' s at tending physician bel ieves that  pal l iat ive car e, which 
would other wise not  be compensable, is appr opr iate to enable the wor ker  to 
cont inue cur r ent  employment, the at tending physician shal l  f i r st  submit  a wr i t ten 
r equest  for  appr oval  f r om the insur er  for  such t r eatment. The r equest  shal l  
contain obj ect ive f indings, and the r easons that  the pal l iat ive car e is necessar y to 
enable the wor ker  to cont inue cur r ent  employment. 

(3) The insur er  shal l  r espond, wi thin ten (10) wor k ing days of  the r eceipt  of  
a wr i t ten r equest  for  pal l iat ive car e. I f  appr oval  is not  gr anted by the insur er , the 
at tending physician may r equest  a appr oval  f r om the di r ector  for  such t r eatment. 
This r equest  must include a copy of  the or iginal  r equest  to the insur er  and a copy 
of  the r esponse f r om the insur er . 

(4) The di r ector  wi l l  pr ocess the r equest  for  pal l iat ive car e pur suant to 
ORS 656.327 and OAR 436-10-046. 

(5) I nsur er s shal l  not i fy al l  wor ker s r eceiving pal l iat ive car e as of  July l , 
1990, that  such ser vices wi l l  no longer  be compensable except as pr ovided by ORS 
656.245 and this r ule. I nsur er s shal l  pr ovide not i f icat ion in accor dance wi th OAR 
436-10-100. 

Hist: Filed 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-045 Evaluating Treatment 
(1) I f  an insurer, worker or the di rector feels that any medical  treatment 

recommended for, or provided to, a worker or workers, is unscienti f ic, unproven, 
outmoded or experimental , ei ther party may request, or the di rector may ini tiate on the 
di rector's own authori ty, an investigation. 
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(2) The investigation [ shal l]  may include the advice of  the l icensing boards of  
practi tioners who might be af fected. 

(3) The di rector may submit the record of  the investigation to the Advisory 
Committee on Medical  Care which shal l  review the record and conduct any further 
inqui ry the committee considers necessary. The committee shal l  render a 
recommendation to the di rector as to whether or not the committee considers the 
treatment in question to be unscienti f ic, unproven, outmoded or experimental . 

(4) The di rector may adopt a rule declaring the treatment to be non-
compensable. 

(5) No sums deleted by an insurer under the rule referred to in (4) above shal l  
be charged to a worker. 

Hist: Filed 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-046 [Medical] Panels of Physicians 
(1) I f  a worker, insurer or the di rector bel ieves a worker's treatment is 

excessive, inappropriate, inef fectual  or in violation of  the medical  rules, [ ei ther may 

request, and the di rector may establ i sh on the di rector's own moti on, a medical  panel .]  and wishes r eview of  
the t r eatment by the di r ector , the wor ker  or  insur er  shal l  not i fy the di r ector . [A 

request for a medi cal  panel  f rom a worker or i nsurer]  The r equest  for  r eview by the di r ector  shal l  
be in wri ting and include: 

(a) The worker's name and claim number; 

(b) The insurer's and medical  provider's names and addresses; 

(c) Reasons treatment is thought to be excessive, inappropriate or inef fectual ; 
and/or speci f ic examples of  fai lure to comply wi th the medical  rules; and 

(d) Any harm which has befal len, or might befal l  the worker. 

(2) Any party requesting a review shal l  noti fy al l  other parties, including the 
medical  provider, at the same time the request is made to the di rector. I f  the di rector 
ini tiates the panel  the di rector shal l  noti f y the parties. Within f ive (5) days of  a 
r equest  by the di r ector , the at tending physician and the insur er  shal l  for war d al l  
per t inent  medical  r ecor ds, labor ator y r esul ts, and other  r ecor ds in a for m and 
for mat as pr escr ibed by the di r ector . 

(3) [No later than f i ve days af ter recei vi ng the request the di rector shal l  noti f y the parti es whether or not a 

panel  wi l l  be authori zed and shal l  i nform the parti es of  thei r responsibi l i ti es i n the matter.]  I f  the di r ector  
deter mines that  no bona f ide medical  ser vices dispute exists, the di r ector  wi l l  
issue an or der  pur suant to ORS 656.327. 

(4) Once the panel  is authorized, the insurer shal l  not deny the claim for 
medical  services, nor shal l  the worker request a hearing on any issues subject to the 
di rector's jurisdiction unti l  an order is issued. I f  the di r ector  deter mines that  a bona 
f ide medical  ser vices dispute exists, the di r ector  wi l l  so not i fy al l  par t ies involved. 
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[ (5) The panel , composed of  Oregon physi cians whose treatment i s not under revi ew and l i censed in the same 

heal i ng art as the physi cian whose treatment i s under revi ew, shal l  be establ i shed as fol lows:]  

[ (a) No later than 10 days af ter the di rector authori zes the panel  the worker and the insurer shal l  each choose a 

physi cian and noti f y the di rector.]  

[ (b) I f  ei ther the worker or the i nsurer fai l s to inform the di rector of  the physi ci an chosen in the al lotted time, 

the di rector shal l  choose the physi ci an.]  

[ (c) The two physi cians shal l  choose a thi rd physi cian no later than 20 days af ter the di rector authori zes the 

panel .]  

[ (d) I f  the thi rd physi ci an i s not chosen i n the al l ot ted t i me, the di rector shal l  choose the thi rd panel  

member.]  

[ (e) The di rector shal l  i nf orm the panel  the date the panel 's report i s due, whi ch wi l l  be no l ater than 40 days 

af ter the selecti on of  the panel  i s complete.]  

(5) The di r ector  wi l l  r eview medical  infor mat ion and r ecor ds r egar ding 
the t r eatment . The di r ector  may cause an appr opr iate medical  ser vice pr ovider  
to examine the wor ker  and per for m any r easonable and necessar y medical  tests, 
other  than invasive tests. Notwi thstanding ORS 656.325 (1), the wor ker  may 
r efuse a test  wi thout  sanct ion. 

(a) Upon a r equest  by the di r ector , the insur er , or  the wor ker , a panel  of  
physicians may conduct  this r eview. The panel  shal l  be establ ished at  the 
di r ector ' s discr et ion pur suant  to OAR 436-10-047. 

(b) The panel  shal l  be composed of  Or egon physicians and at  least  one 
member  of  any such panel  shal l  be a pr act i t ioner  of  the heal ing ar t  of  the 
medical  ser vice pr ovider  whose t r eatment  is being r eviewed. 

(6) The r eview by the di r ector  or  the panel  of  physicians wi l l  be completed 
wi thin thi r ty (30) days of  the r equest . 

[ (6)]  (7) The di rector shal l  inform the worker of  the date, time, and location of  
the examination wi th copies to the insurer, attending physician and panel  members. 

[ (7)]  [ The i nsurer and attending physi ci an shal l  f orward al l  perti nent medi cal  records, l aboratory resul ts, and 

x-rays to the medi cal  panel ] . 

[ (8) The medi cal  panel  may:]  

[ (a) Revi ew al l  medi cal  records and X -rays submi tted.]  

[ (b) Intervi ew and examine the worker.]  

[ (c) Perf orm any necessary tests, l aboratory studi es and X -rays except i nvasi ve tests.]  

[ (d) Submi t a report  i n wri t i ng to the di rector contai ni ng the panel 's recommendati on, wi th copi es to the 

worker, i nsurer, and attending physi ci an.]  

(8) The examinat ion may include, but  not  be l imi ted to:  

(a) A r eview of  al l  medical  r ecor ds and X-r ays submi t ted. 
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(b) An inter view and examinat ion of  the wor ker . 

(c) Per for mance of  any necessar y tests, labor ator y studies, or  X-r ays 
except  invasive tests. 

(9) The di r ector  or  the panel  wi l l  submit  a r epor t  in wr i t ing wi th copies to 
the wor ker , insur er  and at tending physician. Thei r  [The]  recommendations may 
include, but not be l imi ted to: 

(a) Reason for the panel  examination. 

(b) Past medical  history. 

(c) Current medical  problem. 

(d) Current treatment. 

(e) Resul ts of  the examination. 

(f ) Resul ts of  tests performed. 

(g) Diagnosis. 

(h) The medical ly stationary status. 

(i ) Whether current treatment is excessive, inappropriate or inef fectual . 

(j ) Whether or not the current treatment should be continued, modi f ied or 
terminated. 

(10) Wi thin 10 days of  receipt of  the report the di rector shal l  issue a f inal  
order. 

(11) I f  the di r ector  issues an or der  declar ing medical  t r eatment  to be 
excessive, inappr opr iate, or  inef fectual , the wor ker  is not  obl igated to pay for  
such t r eatment. 

Hist: Filed 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990 eff. 7/1/90 (Temporary) 

436-10-047 Selection of Medical Arbiters and Panels of Physicians 
(1) I n consul tat ion with the Wor ker s'  Compensat ion M anagement-L abor  

Advisor y Commit tee pur suant to ORS 656.790, the di r ector  shal l  establ ish and 
maintain a l ist  of  physicians to be used as fol lows: 

(a) To appoint  a medical  ar bi ter  or  a panel  of  medical  ar bi ter s pur suant to 
ORS 656.268(7). 

(b) To appoint  an appr opr iate physician or  a panel  of  physicians to r eview 
medical  t r eatment pur suant to ORS 656.327 or  r eview the necessi ty of  pal l iat ive 
car e pur suant to OAR 436-10-041. 

(2) Ar bi ter s, panels of  ar bi ter s, physicians, and panels of  physicians wi l l  be 
r andomly selected, consider ing special ty and geogr aphical  locat ion of  the 
wor ker ' s r esidence. To be el igible to r eceive r eimbur sement for  t r eat ing inj ur ed 
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wor ker s, al l  Or egon medical  pr ovider s must be avai lable to be medical  ar bi ter s or  
panel  member s upon r equest  of  the di r ector . At  the t ime of each select ion, an 
al ter nate wi l l  be chosen in the event the physician is unable to par t icipate due to 
extenuat ing ci r cumstances. Ar bi ter s and panel  member s shal l  not  include any 
Or egon medical  pr ovider s whose t r eatment is under  r eview, or  any medical  
pr ovider  whose l icense is under  suspension by the pr ovider ' s l icensing boar d. 

(3) The physician, member s of  the panel  of  physicians, the medical  ar bi ter  
or  panel  of  medical  ar bi ter s appointed pur suant to this r ule act ing pur suant to 
the author i ty of  the di r ector  ar e agents of  the depar tment and subj ect  to the 
pr ovisions of  ORS 30.260 to 30.300. The f indings of  the panel  of  physicians, the 
medical  ar bi ter  or  panel  of  medical  ar bi ter s, al l  of the r ecor ds and al l  
communicat ions to or  befor e a panel  or  ar bi ter  ar e pr ivi leged and ar e not  
discover able or  admissible in any pr oceeding other  than those under  this chapter . 

(4) No physician selected pur suant to this r ule shal l  be examined or  subj ect  
to administr at ive or  civi l  l iabi l i ty r egar ding par t icipat ion in or  the f indings of  the 
physician, panel  or  medical  ar bi ter (s) or  any mat ter  befor e the physician, panel  
or  medical  ar bi ter (s) other  than in pr oceedings under  Chapter  656 and the 
depar tment ' s r ules adopted ther eto. 

(5) When a wor ker  is r equi r ed to at tend an examinat ion pur suant to this 
r ule the di r ector  shal l :  

(a) Wi thin ten (10) days of  the r equest  for  an examinat ion, send not ice of  
the examinat ion to the wor ker  and al l  af fected par t ies. The not ice shal l  infor m al l  
par t ies of  the the t ime, date, locat ion and pur pose of  the examinat ion. Such 
examinat ions shal l  be at  places and t imes r easonably convenient to the wor ker . 

(6) The ar bi ter s, the panels of  ar bi ter s, the physicians and the panels of  
physicians selected pur suant to this r ule shal l  be paid as fol lows: 

(a) A medical  ar bi ter  appointed for  impair ment deter minat ion shal l  r eceive 
$300 for  r ecor d r eview, examinat ion, and r epor t . 

(b) Physicians selected to a panel  of  ar bi ter s shal l  each r eceive $250 for  
r ecor d r eview and the examinat ion. The physician who pr epar es and submits the 
r epor t  shal l  r eceive an addi t ional  $50. 

(c) A physician selected to r eview tr eatment, per for m r easonable and 
appr opr iate tests, examine the wor ker , and submit  a r epor t  to the di r ector  shal l  
r eceive $150 per  hour  up to a maximum of  4 hour s for  r ecor d r eview and 
examinat ion. The physician wi l l  also r eceive $100 for  pr epar at ion and submission 
of  the r epor t . 

(d) Physicians selected to ser ve on a panel  of  physicians shal l  each r eceive 
$150 per  hour  up to a maximum of  4 hour s for  r ecor d r eview and panel  
examinat ion. The panel  member  who pr epar es and submits the panel  r epor t  shal l  
r eceive an addi t ional  $100. 
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(7) The costs r elated to r ecor d r eview, examinat ions and r epor ts pur suant 
to this r ule, shal l  be paid by the insur er . I f  addi t ional  diagnost ic tests ar e 
r equi r ed, the costs for  these tests shal l  be r eimbur sed in accor dance wi th the fee 
schedule. The insur er  shal l  also pay the wor ker  for  al l  necessar y r elated ser vices 
which include, but  ar e not  l imi ted to, chi ld car e, t r avel , meals and lodging 
pur suant to OAR 436-60-070. 

Hist: Filed 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-048 Medical Arbiters 
(1) Upon r eceipt  of  a r equest  for  r econsider at ion pur suant to OAR 436-30-

050, the di r ector  shal l  appoint  an ar bi ter  or  a panel  of  medical  ar bi ter s in the 
manner  pr escr ibed in OAR 436-10-047. 

(2) Wi thin f ive (5) wor k ing days af ter  r eceiving the r equest , the di r ector  
shal l  not i fy al l  par t ies, including the at tending physician, of  the ar bi ter , or  panel  
of  ar bi ter s selected. 

(3) The ar bi ter  or  panel  of  ar bi ter s appointed by the di r ector  shal l  schedule 
a t ime for  the examinat ion and not i fy the depar tment. The examinat ion must be 
per for med wi thin 30 days of  the r equest  for  r eview. The di r ector  shal l  pr ovide 
not ice of  the examinat ion in accor dance with OAR 436-10-047. 

(4) Upon r equest  by the di r ector , the at tending physician shal l  wi thin 5 
days submit  al l  r ecor ds of  diagnost ic tests r elat ing to the wor ker ' s impair ment 
and the wor ker ' s closing medical  r epor t  to the ar bi ter  or  panel  of  ar bi ter s. 

(5) I f  the wor ker  fai ls to appear  at  a scheduled examinat ion, the 
deter minat ion of  impair ment by the ar bi ter  or  panel  of  ar bi ter s shal l  be based 
upon the r ecor ds r eceived by the ar bi ter  or  panel  of  ar bi ter s. 

(6) Wi thin f ive (5) wor k ing days af ter  the examinat ion, the ar bi ter  or  panel  
of  ar bi ter s shal l  submit  a r epor t  to the division in a for m and for mat as 
pr escr ibed by the di r ector . 

Hist: Filed 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-050 Who May Provide Medical Services 
(1) [Physi ci ans l i censed by the Board of  Medical  Examiners, the Board of  Dental  Examiners, the Board of  

Chi ropracti c Examiners, the Board of  Naturopathi c Examiners, and Nurse Practi ti oners l i censed by the Board of  Nursing 

may be designated as attending physi cians.]  Only at tending physicians and non-at tending 
physicians may pr ovide compensable medical  ser vices to inj ur ed wor ker s as 
pr ovided by these r ules. 

(2) When an employer  of  a wor ker  becomes subj ect  to a M CO contr act  and 
the wor ker  is r eceiving compensable medical  ser vices, the medical  pr ovider , 
subj ect  to the l imi tat ions contained in this r ule, may cont inue to pr ovide ser vices 
to the wor ker  unt i l  the wor ker  becomes medical ly stat ionar y or  changes 
physicians, whichever  occur s f i r st . Ther eaf ter , fur ther  compensable medical  
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ser vices or  t ime loss author izat ion, r equi r ed by the wor ker  must be pr ovided in 
accor dance wi th the pr ovisions of  the MCO contr act . 

(3) Non-at tending physicians, who ar e not  member s of  a M CO cer t i f ied 
pur suant to OAR 436-15-030, may pr ovide compensable medical  ser vices for  a 
per iod of  30 days f r om the date of  inj ur y or  12 visi ts on the ini t ial  claim, which 
ever  occur s f i r st . Ther eaf ter , medical  ser vices pr ovided ar e not  compensable 
wi thout  the wr i t ten author izat ion of  an at tending physician. 

(4) Non-at tending physicians, who ar e member s of  a managed car e 
or ganizat ion (MCO) cer t i f ied pur suant to OAR 436-15-030, may pr ovide medical  
ser vices to an inj ur ed wor ker  to the extent  pr ovided for  by the contr act  between 
the M CO and the non-at tending physician. 

(5) Pr imar y car e physicians who meet the qual i f icat ions speci f ied in OAR 
436-15-070 may pr ovide medical  ser vices to inj ur ed wor ker s, subj ect  to the 
pr ovisions of  the author ized M CO. 

(6) Nur se pr act i t ioner s and physician' s assistants may pr ovide medical  
ser vices as pr ovided for  non-at tending physicians. Addi t ional ly, those nur se 
pr act i t ioner s and physician assistants pr act icing in r ur al  hospital  ar eas as 
speci f ied in ORS 656.245, may author ize the payment of  tempor ar y disabi l i ty 
compensat ion for  a per iod not  to exceed 30 days f r om the date of  f i r st  visi t  on the 
ini t ial  claim. Def ini t ions of  Type A, Type B, and Type C r ur al  hospi tals ar e as 
deter mined by the Or egon Depar tment of  Human Resour ces, Of f ice of  Heal th 
Pol icy, in conj unct ion wi th the Off ice of  Rur al  Heal th, Or egon Heal th Sciences 
Univer si ty. The pr imar y ser vice ar eas for  hospi tals shal l  be as deter mined by the 
Or egon Depar tment of  Human Resour ces, Off ice of  Heal th Pol icy. 

(7) When the wor ker  chooses a medical  ser vice pr ovider  outside the State 
of  Or egon, the insur er  may obj ect  to the wor ker ' s choice and select  the medical  
ser vice pr ovider . The out-of -state medical  ser vice pr ovider  must be l icensed 
wi thin that  state to pr ovide medical  ser vices. I f  appr oved by the insur er , the 
medical  ser vice pr ovider  wi l l  have the same author i ty to pr ovide ser vices and 
author ize t ime loss as simi lar ly l icensed Or egon pr ovider s. Payment for  t r eatment 
or  ser vices r ender ed to the wor ker  af ter  the insur er  has obj ected to the wor ker ' s 
choice of  medical  ser vice pr ovider  may be r ej ected by the insur er . 

[ (2)]  (8) Attending physicians may prescribe treatment to be carried out by 
persons l icensed to provide a medical  service, or by persons not l i censed to provide a 
medical  service who work under the di rect control  and supervision of  the attending 
physician. 

([ 3]  9) The insurer may pay for treatment pr ovided by prayer or spi ri tual  
means. 

([ 4]  10) A physician assistant, registered under ORS 677.515, may provide 
services and be reimbursed as provided by OAR 436-10-090[ (9)]  (16) only under the 
fol lowing condi tions: 
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(a) The physician assistant is approved for independent practice by the Board of  
Medical  Examiners. 

(b) The physician assistant may prescribe treatment to be performed by others 
only when the person who is to provide the treatment is l icensed to do so. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 8/20/84 as Admin. Order 5-1984, eff. 8/20/84 
Re-numbered from OAR 436-69-301, 5/1/85 
Amended 12/10/85 as Admin. Order 6-1985, eff. 1/1/86 
Amended 9/6/88 as Admin. Order 6-1988, eff. 9/15/88 
Amended 6/20/90 as Admin. Order 6-1990 eff. 7/1/90 (Temporary) 

436-10-060 Choosing And Changing [Doctors] Medical Providers 
(1) A newly selected attending physician shal l  noti fy the insurer not later than 

f ive (5) days af ter the date of  change or f i rst treatment, using Form 829 (Change of  
Attending Physician). 

(2) The patient may have only one attending physician at a time. Treatment by 
other [ physi ci ans]  medical  ser vice pr ovider s shal l  be at the request of  the attending 
physician who shal l  promptly noti f y the insurer of  the request. Fees for treatment by 
more than one physician at the same time are payable only when the medical  
condi tions present are related to the treatment of  the compensable injury or i l lness and 
are suf f icientl y di f ferent that separate medical  ski l ls are needed for proper treatment. 

(3) The worker, unless as other wise pr ovided for  by a M CO contr act , is 
al lowed to change physicians by choice two times af ter the ini tial  choice. Referral  by 
the attending physician to another attending physician, regardless of  whether at the 
request of  the claimant or on the physician's own ini tiative, shal l  count in this 
calculation. [Examinati ons at the request of  the insurer, and consul tati ons requested by the attending physi ci an, do 

not consti tute a change in attending physi cian.]  The l imi tat ions of  the wor ker ' s r ight  to choose 
physicians pur suant to this sect ion begin wi th the date of  inj ur y and extend 
thr ough the l i fe of  the claim. The fol lowing, however , do not  count in this 
calculat ion:  

(a) Examinat ions at  the r equest  of  the insur er ;  

(b) Consul tat ions r equested by the at tending physician;  and 

(c) For  wor ker s r eceiving medical  ser vices on July 1, 1990, when the 
wor ker  must change physicians to r eceive compensable medical  ser vices, 
pal l iat ive car e or  t ime loss author izat ion because thei r  cur r ent  medical  ser vice 
pr ovider  no longer  qual i f ies as an at tending physician. 

(4) When a worker has made an ini tial  choice of  attending physician and 
subsequently changed two times, the insurer shal l  inform the worker by certi f ied mai l  
that any subsequent changes must have the approval  of  the insurer or the di rector. 

In the event that the worker again changes physician wi thout the approval  of  
the insurer, the insurer may deny payment for services rendered by the addi tional  
physician and inform the claimant of  the right to seek approval  of  the di rector. 



ORDER NO. 6-1990 
DEPARTMENT OF INSURANCE AND FINANCE 

WORKERS’  COMPENSATION DIVISION 
MEDICAL SERVICE (TEMPORARY RULES) 

 

DIV. 10 - 22 

I f  a physician begins treatment wi thout being informed that the worker has been 
given the requi red noti f ication the insurer shal l  pay for appropriate services rendered 
prior to the time the insurer noti f ies the physician that further payment wi l l  not be 
made. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-401, 5/1/85 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-070 Elective Surgery 
(1) When the attending surgeon bel ieves elective surgery is needed for 

occupational  injury or i l lness, the surgeon shal l  give the insurer actual  notice at least 
f ive (5) working days prior to the date of  the proposed surgery. Noti f ication shal l  give 
the medical  information that substantiates the need for surgery, an estimate of  the 
surgical  date, and the hospi tal  where surgery is to be performed. The notice of  intent 
to perform surgery must come from the surgeon who intends to perform the operation. 

(2) When elective major orthopedic or neurological  surgery is recommended, 
the insurer may recommend an independent consul tation wi th a physician of  the 
insurer's choice. The insurer shal l  noti f y the attending physician wi thin f ive (5) days 
i f  a consul tation is desi red. The consul tation shal l  be scheduled wi thin seven (7) days, 
and take place no later than thi rty (30) days, af ter notice to the attending physician. 

(3) (a) Upon receipt of  the consul tant's report, the insurer shal l  noti fy the 
surgeon wi thin 72 hours whether payment wi l l  be made for the proposed surgery. 

(b) I f  the surgeon and consul tant disagree about the need for surgery, the 
insurer may inform the claimant of  the consul tant's opinion. The decision as to 
whether or not to proceed wi th surgery remains wi th the surgeon and the claimant. 

(4) A physician who proceeds to perform elective major orthopedic or 
neurological  surgery wi thout providing the insurer wi th the requi red prior noti f ication 
and opportuni ty to obtain consul tation shal l  be subject to penal ties as provided in 
OAR 436-10-130(2). I f  a f inancial  penal ty is imposed on the surgeon for violation of  
these rules in the form of  a f ine or reduction or recovery of  fees, no part of  such f ine 
or reduction or recovery of  fees may be sought f rom the claimant. 

(5) Surgery which must be performed promptly, i .e., before f ive (5) days, 
because the condi tion is l i fe threatening or there is rapidly progressing deterioration 
or acute pain not manageable wi thout surgical  intervention, is not considered elective 
surgery. In such cases the surgeon should endeavor to noti f y the insurer of  the need 
for emergency surgery. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-501, 5/1/85 
Amended 12/10/85 as Admin. Order 6-1985, eff. 1/1/86 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
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436-10-080 Determination Of Impairment 
(1) When the patient has become medical l y stationary f rom the compensable 

injury or i l lness, the attending physician shal l  noti fy the insurer. [ I f  there i s no permanent 

impai rment the attending physi ci an shal l  so state. I f  there i s permanent impai rment, the]  The attending 
physician [may elect to]  shal l  perform a closing examination prior to wri ting a complete 
report. Special ized depar tment impair ment for ms may be used as a supplement to 
the nar r at ive r epor t . Notwi thstanding OAR 436-10-090(30), [A]  a reasonable fee 
may be charged for the examination and report, or  for  complet ing the depar tment ' s 
impair ment for m. 

(2) The report must contain al l  pertinent objective f indings such as loss of  
member, measured ranges of  motion, in degr ees, in al l  appr opr iate planes;  loss of  
strength in the inj ur ed par t(s), measurable atrophy, muscle spasm, ar eas and gr ades 
of  r ef lex, sensor y and motor  changes [ ref lex changes, sensory changes] , etc. The physician 
does not rate disabi l i ty, but describes impai rments. The division shal l  prescribe by 
bul letin the method and format in which the examination f indings shal l  be reported. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Re-numbered from OAR 436-69-601, 5/1/85 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990 eff. 7/1/90 (Temporary) 

436-10-090 Charges And Fees 
(1)(a) Hospi tal  charges bi l led to insurers shal l  include appropriate ICD-9 

diagnostic codes and the appropriate diagnostic related group (DRG) number. Insurers 
shal l  reimburse hospi tals for inpatient hospi tal  and outpatient surgical  services 
rendered on or af ter [ February 1, 1990]  September  1, 1990, using the current adjusted 
cost/charge ratio. Insurers shal l  audi t each bi l l  for inpatient services and outpatient 
surgical  services for mathematical  accuracy and compensabi l i ty. The resul ting sum 
shal l  be mul tipl ied by a hospi tal 's adjusted cost/charge ratio to determine the 
al lowable payment. 

(b) A hospital's HCFA form 2552 shall be the basis for determining its adjusted 
cost/charge ratio. The basic cost/charge ratio shall be developed by dividing the total net 
expenses for allocation shown on Worksheet A, and as modified in subsection (c), by the total 
patient revenues from Worksheet G-2. 

(c) The net expenses for allocation derived from Worksheet A shall be modified by 
adding the adjustments to expenses for both the "Malpractice Premiums and/or Self-Insurance 
Fund Contributions" shown on line 37 (less line 37-A) of Worksheet A-8, and the "Provider-
Based Physician Adjustments" on lines 8 and 9 of Worksheet A-8. 

(d) The basic cost/charge ratio shall be further modified to allow for a return on equity 
where applicable, and/or to cover any patient related services not otherwise included in the 
ratio calculated in subsection (b) above. The actual calculation will consist of multiplying the 
difference of 1.000 less the ratio calculated in subsection (b) above, by 15 percent. The 
resulting figure shall be added to the ratio calculated in (b) to obtain the adjusted cost/charge 
ratio. 
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(e) The adjusted cost/charge ratio schedule shall be revised annually. On or before 
October 1 of each year, each hospital shall submit a copy of their most recently filed form 
2552 to the division. On or before January 20 of each year, the division shall publish by 
bulletin the revised adjusted cost/charge ratio schedule for hospitals, to be effective for the 
subsequent twelve-month period beginning February 1. 

(f) For those newly formed or established hospitals for which no HCFA form 2552 has 
been filed, or for those hospitals that do not file Worksheet G-2 with the submission of their 
HCFA form 2552, the division shall determine an adjusted cost/charge ratio for the hospital 
based upon the adjusted cost/charge ratios of a group of hospitals of similar size and/or 
geographic location. 

(g) If the financial circumstances of a hospital unexpectedly and/or dramatically 
change, the division may revise the hospital's adjusted cost/charge ratio to allow equitable 
payment. 

(h) If audit of a hospital's HCFA form 2552 by the Health Care Financing 
Administration produces significantly different data from that obtained from the initial filing, 
the division may revise the hospital's adjusted cost/charge ratio to reflect the data developed 
subsequent to the initial calculation. 

(i) Notwithstanding subsection (e), the division shall compute the adjusted cost/charge 
ratios for the [ twelve-month] five-month period beginning [February 1, 1990] September  l, 1990, using 
the HCFA forms filed with the Adult and Family Services Division of the Department of 
Human Services as of December 31, 1989. 

(2) The insurer may not pay any more than the medical provider's usual fee to the 
general public and, under ORS 656.248, shall in no case pay more than the 75th percentile of 
the usual and customary fees as determined by the director, and as published and attached 
hereto as Appendix "A". The medical provider may not attempt to collect from the injured 
worker any sums deleted by the insurer. 

(3) The di rector shal l  review and update medical  fees annual l y by bul letin using 
data f rom a statistical l y val id survey, the physician service component of  the National  
Consumer Price Index, or f rom any state agency having access to usual  and customary 
medical  fee information. 

(4) When there is a dispute about a fee for a medical  service for which no CPT 
code or relative value has been establ ished, the di rector shal l  determine and 
promulgate a reasonable fee for the services, which shal l  be the same for al l  [ primary 

heal th care]  medical  providers. The di rector shal l  issue an order to al l  parties 
establ ishing the fee in the particular case and shal l  apply the fee to al l  simi lar disputes 
which arise. The di rector shal l  incorporate the fee into the department's relative value 
scale at the next hearing on the medical  service rules. When determining such a fee 
the di rector shal l  consider: 

(a) The relative di f f icul ty of  the service; 

(b) The fee for l ike or simi lar services; and 
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(c) The ski l l , time, risk and investment of  the medical  provider and other 
medical  providers in del ivering the service. 

(5) Al l  bi l l ings shal l  be ful l y i temized and services identi f ied by code numbers 
and descriptions found in the Current Procedural  Terminology or as described in OAR 
436-10-040(12)(a) through (j ). Hospi tals may bi l l  for inpatient services and surgery 
using the International  Classi f ication of  Diseases, 9th edi tion--wi th Cl inical  
Mani festations (ICD9-CM). The def ini tions of  commonal i ty in the guidel ines found in 
the Current Procedural  Terminology shal l  be used as guides governing the 
descriptions of  services. 

(6) Beginning January 1, 1989, al l  medical  providers shal l  submit bi l ls for 
medical  services on form UB82 or 1980 or 1984 form HCFA 1500. Bi l l ings shal l  
include the claimant's ful l  name, date of  injury, the employer's name and, i f  avai lable, 
the insurer's claim number. Bi l l ings not correctl y f i l led out may be returned to the 
medical  provider for correction and re-submission. Al l  medical  provider bi l l ings shal l  
be accompanied by chart notes documenting services which have been bi l led. 

(7) When a provider of  medical  services, including a hospi tal , submits a bi l l  to 
an insurer for medical  services, the medical  provider shal l  submit a copy of  such bi l l  
to the worker to whom the services were provided. The copy to the worker shal l  be 
stamped or printed wi th a legend that clearl y indicates that i t is a copy and is not to be 
paid by the worker. 

(8) In al l  cases of  accepted compensable injury or i l lness under jurisdiction of  
the Workers' Compensation Law, the injured worker is not l iable for payment for any 
services for the treatment of  that injury or i l lness. The medical  provider may charge 
the patient di rectl y only for the treatment of  condi tions that are unrelated to the 
accepted compensable injury or i l lness. 

(9) The medical  provider shal l  bi l l  the medical  provider's usual  fee charged to 
the general  publ ic. The submission of  the bi l l  by the medical  provider shal l  serve as a 
warrant that the fee submitted is the usual  fee of  the medical  provider for the services 
rendered. The department shal l  have the right to requi re documentation f rom the 
medical  provider establ ishing that the fee under question is the medical  provider's 
usual  fee charged to the general  publ ic. 

(10) The medical  provider shal l  not bi l l  for services not provided to the worker, 
nor shal l  the medical  provider bi l l  mul tiple charges for the same service. Rebi l l ings 
shal l  indicate that the charges have been previously bi l led. 

(11) Medical  providers shal l  not submit false or f raudulent bi l l ings. As used in 
this section, " false or f raudulent" shal l  mean an intentional  deception or 
misrepresentation issued wi th the knowledge that the deception could resul t in 
unauthorized benef i t to the provider or some other person. 

(12) Any service bi l led wi th a code number commanding a higher fee than the 
services provided shal l  be returned to the medical  provider for correction or paid at 



ORDER NO. 6-1990 
DEPARTMENT OF INSURANCE AND FINANCE 

WORKERS’  COMPENSATION DIVISION 
MEDICAL SERVICE (TEMPORARY RULES) 

 

DIV. 10 - 26 

the value of  the service provided. Any service not identi f iable wi th a code number 
shal l  be adequately described. 

(13) Bi l l ings for treatment shal l  be rendered at reasonable intervals not to 
exceed 60 days fol lowing treatment. Late bi l l ings wi l l  be subject to discounts, not to 
exceed 10 percent, for each 30 day period or f raction thereof , beyond 60 days. 

(14) Only one of f ice visi t designation may be used at a time except for those 
code numbers relating speci f ical l y to addi tional  time. 

(15) When services are provided in hospi tal  emergency or outpatient 
departments which are simi lar to or identical  wi th services provided in physician or 
physical  therapist of f i ces, such services shal l  be identi f ied by CPT codes and 
reimbursed at no more than the 75th percenti le as shown in the department's relative 
value schedule. Such services include outpatient physical  therapy, outpatient X-rays 
and emergency department treatment and physician's services. 

When a worker is seen ini tial l y in an emergency department and is then 
admitted to the hospi tal  for inpatient treatment, the services provided immediately 
prior to admission shal l  be considered part of  the inpatient treatment. 

(16) Physician's assistants or nurse practi tioner fees wi l l  be paid at the rate of  
80 percent of  a physician's fee for a comparable service except that assisting in 
surgery shal l  be paid at the rate of  50 percent of  the comparable fee for a physician 
assisting in surgery. 

(17) Laboratory fees shal l  be bi l led in accordance wi th ORS 676.310. I f  [ the 

attending or consul ting]  any physician submits a bi l l  for laboratory services that were 
performed in an independent laboratory, the bi l l  shal l  show the amount charged by the 
laboratory and any service fee that the [ attending or consul ting]  physician charges. 

(18) Physician mark-up shal l  not exceed 20 percent for braces, supports and 
other medical  devices wi th a uni t price greater than $25. Invoices for these devices 
shal l  be provided on request of  insurer. 

(19) Fees for surgical  procedures shal l  be bi l led as fol lows: 

(a) When two surgeons operate and one performs a discectomy and one 
performs an arthrodesis, each procedure is to be bi l led separatel y. The maximum 
al lowable fee for each procedure, as l isted in the Relative Value Schedule, shal l  be 
reduced by 25 percent. 

When the surgeons assist each other throughout the operation each may bi l l  an 
addi tional  fee of  20 percent of  the other surgeon's fee as an assistant's fee. 

When the surgeons do not assist each other, and a thi rd physician assists the 
surgeons, the thi rd physician is enti tled to the assistant's fee of  20 percent of  the 
surgeons' fees. 

(b) When one surgeon performs a discectomy and arthrodesis the procedure 
shal l  be bi l led under CPT Codes 22550-22565 and/or CPT Codes 22730-22735. 
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(c) When mul tiple surgical  procedures are performed, the principal  procedure is 
reimbursed at 100 percent of  the maximum al lowable fee, the secondary procedure is 
reimbursed at 50 percent of  the maximum al lowable fee and al l  subsequent procedures 
are reimbursed at 25 percent of  the maximum al lowable fee. 

(d) When mul tiple arthroscopic procedures are performed, the major procedure 
shal l  be paid at no more than 100 percent of  the value in the RVS and the subsequent 
procedures paid at 10 percent of  the value l i sted in the RVS. 

(e) Surgery fol lowing severe trauma, for which several  procedures are requi red 
and which take considerable time, and for which the surgeon feels his fees should not 
be reduced, can receive special  consideration by the insurer. Such a request must be 
accompanied by wri tten documentation and justi f ication. 

(f ) Hospi tal  charges for inpatient myelograms are not subject to the Relative 
Value Schedule. Physician's services for inpatient myelograms are subject to the 
Relative Value Schedule. 

(20) When two bi l ls are submitted for an X-ray, one by the person taking the X-
ray (technical  component to be designated by modi f ier  27) and one by the radiologist 
who interprets the X-ray (professional  component to be designated by modi f ier  26), 
the maximum al lowable fee is to be divided between them. 

The technical  component is reimbursed at 60 percent of  the maximum al lowable 
fee and the professional  component is reimbursed at 40 percent of  the maximum 
al lowable fee. 

(21) Outpatient hospi tal  service shal l  be bi l led as fol lows: 

(a) The maximum al lowable fees for X-ray and physical  therapy, as 
determined by the Relative Value Schedule, are to be appl ied to hospi tal  bi l l s only 
for outpatient services. 

(b) CAT scans, when performed as an outpatient service, are subject to the 
l imi tations of  the Relative Value Schedule. When mul tiple areas are examined by 
CAT scan, the f i rst area examined shal l  be reimbursed at 100 percent, the second 
area at 50 percent and the thi rd and al l  subsequent areas at 25 percent of  the Relative 
Value Schedule. 

(22) A physical  medicine modal i ty or manipulation, when appl ied to two or 
more areas at one visi t, shal l  be reimbursed at 100 percent of  the maximum 
al lowable fee for the f i rst area treated, 50 percent for the second area treated, and 25 
percent for al l  subsequent areas treated. 

(23) When ul trasound, diathermy, microwave, ul traviolet and hot packs are 
used in combinations of  two or more during one treatment session, only one shal l  be 
reimbursed. 

(24) When mul tiple treatments are provided simul taneously by a table, 
machine or device there shal l  be a notation on the bi l l  that treatments were provided 
simul taneously by a table, machine or device and there shal l  be one charge. 
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(25) Ef fective January 1, 1991, treatment in a pain center program, physical  
rehabi l i tation program or a substance abuse program is not reimbursable unless the 
program is accredi ted for that purpose by the Commission on Accredi tation of  
Rehabi l i tation Faci l i ties (C.A.R.F.) or the Joint Commission on Accredi tation of  
Heal thcare Organizations (J.C.A.H.O.). 

(26) Dimethylsul foxide (DMSO) is not reimbursable except for treatment of  
compensable intersti tial  cysti ti s. 

(27) When mul tiple areas are examined using Magnetic Resonance Imaging 
(MRI) the f i rst area examined shal l  be reimbursed at 100 percent, the second area at 
50 percent and the thi rd and al l  subsequent areas at 25 percent of  the Relative Value 
Schedule. 

(28) Mechanical  muscle testing shal l  be reimbursable three times during a 
treatment program: once near the beginning, once near the middle and once near the 
end of  the treatment program. Addi tional  mechanical  muscle testing is reimbursable 
only when authorized by the insurer prior to the testing. The fee for mechanical  
muscle testing includes an interpretation of  the resul ts and a report. 

(29) When a worker wi th two or more separate compensable claims receives 
treatment for more than one injury or i l lness, the costs shal l  be divided among the 
injuries or i l lnesses, i rrespective of  whether there is more than one insurer. 
Modi f iers f rom the CPT shal l  be used to indicate reduced bi l l ing. 

(30) Fees for reports: 

a. A medical provider may not charge any fee for completing a medical report form 
required by the director under this chapter. 

b. Copies of office progress notes when requested by insurer - 25 cents a page 

c. Brief Narrative - Summary of [Rx] treatment to date and current status; answer to 3-5 
specific questions - $25 

d. Complete narrative - Past history, history of present illness, treatment to date, current 
status, impairment, prognosis, medically stationary? - $50 

(31) Fee for a deposition (Includes preparation time):  

a. First hour $300 

b. Each subsequent hour $100 
Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Amended 4/29/85 as Admin. Order 2-1985, eff. 6/3/85 
Re-numbered from OAR 436-69-701, 5/1/85 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 9/6/88 as Admin. Order 6-1988, eff. 9/15/88 
Amended 8/21/89 as Admin. Order 2-1989, eff. 9/1/89 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 
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436-10-091 Continuing Medical Education 
(1) The professional associations required to provide continuing education in Workers' 

Compensation are those of the following licensed medical service providers: Doctor of 
Medicine, Doctor of Osteopathy, Doctor of Chiropractic, Doctor of Naturopathy, Doctor of 
Podiatric Medicine, Doctor of Dental Surgery or Doctor of Dental Medicine, Nurse Practitioner 
and Licensed Physical Therapist. 

(2) The continuing education program shall be made available to all similarly licensed 
medical service providers irrespective of membership in the association. 

(3) The continuing education program shall consist of a minimum of two hours of 
instruction, to include: history of Workers' Compensation; ORS Chapter 656; claims processing 
(insurer, Evaluation Section, Hearings Division), and the Department Medical Rules. 

(4) Professional  associations shal l  requi re the provider of  continuing medical  
education to maintain a l ist of  al l  l icensed medical  service providers who have 
attended a session of  continuing education in Workers' Compensation and provide 
each attendee wi th a Certi f icate of  Attendance. 

(5) Af ter January 1, 1989, any medical  provider who cannot document 
attendance at a continuing education session in Workers' Compensation wi l l  be 
subject to penal ties pursuant to ORS 656.254 3(d). Under the provisions of  ORS 
183.310 to 183.550 the Director may impose a sanction of  forfei ture of  fees and may 
declare a medical  service provider inel igible for reimbursement for treating Workers' 
Compensation claimants unti l  attendance at a continuing education in Workers' 
Compensation session is documented. 

(6) The professional  associations shal l  update the continuing education program 
af ter every regular session of  the Legislature and provide a mechanism for providers 
to document participation in the update. 

(7) Professional  associations shal l  submit the content of  the continuing 
education programs to the Director for approval  prior to dissemination to providers. 

Hist: Filed 6/7/88 as Admin. Order 2-1988 Temporary, eff. 6/7/88 
Amended 9/6/88 as Admin. Order 6-1988, eff. 9/15/88 

436-10-095 Advisory Committee on Medical Care 
(1) The Advisory Committee on Medical  Care shal l  be appointed by the di rector 

pursuant to ORS 656.794. 

(2) Committee members shal l  be reimbursed necessary travel  and other 
expenses f rom the administrative fund. 

(3) Committee members shal l  submit to the di rector, no later than the end of  the 
quarter the expenses were incurred, a standard expense voucher for reimbursement. 

[ (4) The commi ttee shal l  elect a chai rman and vi ce chai rman f rom i ts members and establ i sh thei r terms of  

of f i ce.]  
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([ 5]  4) The committee shal l  consist of  two Doctors of  Medicine, one Doctor of  
Osteopathy, one Doctor of  Chi ropractic, one Doctor of  Naturopathy and ei ther one 
Doctor of  Dental  Surgery or one Doctor of  Dental  Medicine[ , al l  of  whom shal l  be qual i f i ed to be 

attending physi ci ans] . The committee shal l  also include one representative each of  insurers, 
employers and workers. 

([ 6]  5) The members shal l  serve at the pleasure of  the di rector. 

([ 7]  6) The duties of  the committee shal l  include: 

(a) To advise the di rector on matters relating to the provision of  medical  care to 
injured workers. 

(b) To review proposed standards for medical  evaluation of  disabi l i ties, and any 
proposed future changes in the standards, and to make recommendations to the 
di rector. 

(c) To prepare and submit to the di rector pr oposed rules governing the 
provision of  medical  care for compensable condi tions, including the rates for medical  
service, and to advise the di rector on any other proposed rules regarding medical  care. 

(d) To advise the di rector on medical  care questions. 

([ 8]  7) The [medical]  di rector shal l  provide l iaison between the committee and the 
di rector and shal l  provide staf f  and administration support to the Committee. 

Hist: Filed 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 

436-10-100 Insurer 's Rights and Duties 
(1)(a) The di rector or insurer may obtain medical  examinations of  the worker 

by physicians of  thei r choice. The number of  such examinations is l imi ted by ORS 
656.325 to three separate medical  examinations during each open period of  a claim. A 
claim for aggravation permi ts a new series of  three medical  examinations. However , 
examinat ions af ter  the wor ker ' s claim is closed ar e subj ect  to the l imi tat ions in 
ORS 656.268(7). 

(A) In the event the insurer bel ieves that a need exists for more than three 
examinations, the insurer shal l  request approval  of  the di rector. In arriving at a 
decision the di rector wi l l  consider such matters as the date of  injury, date of  last 
examination, nature of  examinations that have been performed, the complexi ties of  the 
medical  issues. The worker shal l  be noti f ied of  the purpose of  the examination. 

(B) Such examinations shal l  be at places, times, and intervals reasonably 
convenient to the worker, and shal l  not delay or interrupt proper treatment of  the 
worker. The person conducting the examination shal l  determine the condi tions under 
which the examination wi l l  be conducted, including but not l imi ted to, whether a 
video camera, tape recorder or thi rd party may be present at the examination. 

(b) The examiner shal l  promptly send a copy of  the report to the attending 
physician and the insurer or person requesting the exam. 
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(c) Any physician who unreasonably and wi thout good cause interferes wi th the 
right of  the insurer to obtain examination by physicians of  thei r choice may be subject 
to penal ties. 

(d) An Independent Medical  Examination (IME) is a special  consul tation which 
may be requested only by the insurer or wi th the insurer's prior authorization. The fee 
for an IME is to be agreed upon prior to the examination. When a worker known to be 
represented by a lawyer is scheduled for an IME, the worker's lawyer shal l  be sent 
simul taneously a copy of  the noti f ication sent to the worker. 

(e) When a worker is requi red to attend an IME the insurer shal l  pay for the 
examination and al l  necessary related services which include, but are not l imi ted to, 
chi ld care, travel , meals and lodging. The insurer shal l  reimburse the worker wi thin 60 
days of  receipt of  an i temized bi l l  and appropriate receipts. 

[ (2) An examinati on obtai ned at the request of  the Evaluati on Secti on i s not considered one of  the three 

examinati ons al lowed to the insurer.]  

(2) The insur er  shal l  pay for  medical  ser vices r elat ing to a compensable 
inj ur y claim, except as pr ovided by OAR 436-60-055. Compensable medical  
ser vices include but  ar e not  l imi ted to medical , sur gical , hospi tal , nur sing, 
ambulances, dr ugs, medicine, cr utches, pr osthet ic appl iances, br aces, suppor ts, 
and physical  r ehabi l i tat ion. 

(3) Insurer shal l  pay bi l ls for medical  services wi thin 60 days of  receipt of  the 
bi l l , i f  the bi l l ing is submitted in proper form and clearl y shows that the treatment is 
related to the accepted compensable injury or disease. Fai lure to do so may r esul t  in 
civi l  penal t ies pur suant to OAR 436-10-130 and shal l  render insurer l iable to pay a 
reasonable monthly service charge af ter the 60th day, i f  the provider customari l y 
levies such a service charge to the general  publ ic. 

(4) I nsur er s shal l  r eimbur se wor ker s for  actual  and r easonable costs for  
t r avel , pr escr ipt ions, and other  claim r elated ser vices paid by a wor ker  in 
accor dance wi th OAR 436-60-070. Reimbur sement by the insur er  to the wor ker  
for  t r anspor tat ion costs to visi t  thei r  medical  ser vice pr ovider  may be l imi ted to a 
ci ty, metr opol i tan ar ea, or  a r easonable distance f r om the near est  ci ty or  
metr opol i tan ar ea in which the wor ker  r esides and wher e a physician pr oviding 
l ike ser vices is avai lable. However , a wor ker  who r elocates wi thin the State of  
Or egon may cont inue t r eat ing wi th the medical  ser vice pr ovider  and be 
r eimbur sed t r anspor tat ion costs accor dingly. I f  an insur er  l imi ts r eimbur sement 
under  this sect ion, i t  shal l  pr ovide the wor ker  a wr i t ten explanat ion and a l ist  of  
pr ovider s who pr ovide simi lar  ser vices wi thin a r easonable t r avel ing distance for  
the wor ker . The insur er  shal l  infor m the wor ker  that  t r eatment may cont inue 
wi th the medical  ser vice pr ovider  and that  r eimbur sement of  t r anspor tat ion costs 
may be l imi ted as descr ibed. 

([ 4]  5) In claims which have been denied and are on appeal , the insurer shal l  
noti fy the vendor promptly of  any change of  status of  the claim. 
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([ 5]  6) [ In the event of  a di spute over porti ons of  a bi l l i ng]  When ther e is a dispute over  the 
amount of  a bi l l  or  the necessi ty of  ser vices r ender ed, the insurer shal l  pay wi thin 
sixty (60) days the undisputed portion of  the bi l l . Resolut ion of  the disputed amount 
shal l  be made in accor dance wi th OAR 436-10-110 and OAR 436-15. 

([ 6]  7) In the event a vendor of  medical  services feels aggrieved by the conduct 
of  an insurer, the vendor may request review by the division, pursuant to OAR 436-
10-115(1). I f  the matter involves a fee or bi l l ing dispute that is one hundr ed eighty 
(180) days old or less, the vendor may appeal  to the division pursuant to OAR 436-10-
110(1). 

[ (7) The l imi tati ons of  the workers' ri ght to choose attending physi ci ans (ORS 656.245) begin wi th the date of  

i nj ury and extend through the l i f e of  the claim.]  

(8) The insurer shal l  establ ish an audi t program for bi l ls for al l  medical  
services to determine that services are bi l led as provided, that appropriate 
prescriptions and treatment plans are completed in a timely manner, that payments do 
not exceed the maximum fees adopted by the di rector and that bi l ls are submitted in a 
timely manner. The audi t shal l  be continuous and shal l  include no fewer than 10 
percent of  medical  bi l ls. The insurer shal l  provide upon request documentation 
establ ishing that the insurer is conducting a continuous audi t of  medical  bi l ls. This 
documentation shal l  include, but not be l imi ted to, medical  bi l ls, internal  audi t forms, 
and any medical  charge summaries prepared by private medical  audi t companies. 

(9) When authorizing payment for out-of -state treatment, the insurer shal l  agree 
wi th the medical  provider both on the fee to be paid and that the medical  provider wi l l  
not request addi tional  payment f rom the worker. Where the insurer and medical  
provider cannot agree upon a fee, the insurer shal l  inform the medical  provider that 
the payment wi l l  not be in excess of  that al lowed by the Oregon fee schedule, and that 
acceptance of  reimbursement is condi tioned upon the medical  provider foregoing 
col lection ef forts against the worker. 

(10) I nsur er s who enter  into a M CO cont r act  in accor dance wi th OAR 436-
15, shal l , at  least  30 days pr ior  to the ef fect ive date of  the cont r act , not i fy the 
af fected insur ed employer s of  the fol lowing:  

(a) The names and addr esses of  the M CO medical  pr ovider s;  

(b) The manner  in which inj ur ed wor ker s can r eceive compensable medical  
ser vices wi thin the M CO; 

(c) The manner  in which inj ur ed wor ker s can r eceive compensable medical  
ser vices by medical  pr ovider s outside the M CO. 

(11) I nsur er s under  contr act  wi th a M CO shal l  not i fy al l  newly insur ed 
employer s in accor dance wi th sect ion (10) of  this r ule, pr ior  to or  on the ef fect ive 
date of  cover age. 

(12) I nsur er s under  contr act  wi th M CO' s shal l  not i fy the wor ker  in wr i t ing 
immediately fol lowing r eceipt  of  not ice or  knowledge of  a claim of  the el igible 
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medical  pr ovider s and the manner  in which they may r eceive medical  ser vices for  
compensable inj ur ies. 

(13) M any wor ker s cur r ent ly r eceiving pal l iat ive car e ar e unawar e that  the 
ser vices they ar e r eceiving wi l l  no longer  be compensable when pr ovided on or  
af ter  July l , 1990. To assur e the impact on these af fected wor ker s is kept  to a 
minimum, insur er s shal l  pr ovide wr i t ten not i f icat ion to al l  such wor ker s of  the 
change. The wor ker s shal l  be pr ovided a minimum of  30 days not ice. A copy of  
the not ice shal l  also be sent to the af fected medical  pr ovider  and to the wor ker ' s 
at tor ney. The not ice shal l :  

(a) Advise how the change wi l l  af fect  the wor ker ;  

(b) What the wor ker  wi l l  need to do to cont inue to r eceive pal l iat ive car e, 
as speci f ied in OAR 436-10-041; 

(c) I nclude the name and phone number  of  the insur er ' s contact  per son the 
wor ker  may cal l  to answer  any quest ions about the changes in pal l iat ive car e;  and 

(d) I nclude a l ist  of  at tending physicians avai lable to the wor ker  in the 
wor ker ' s ci ty or  near est  avai lable locat ion(s), for  those inj ur ed wor ker s who may 
not  be t r eat ing wi th an at tending physician on July 1, 1990. 

(12) M any wor ker s cur r ent ly r eceiving medical  ser vices f r om a non-
at tending physician ar e unawar e that  the ser vices they ar e r eceiving wi l l  no 
longer  be compensable and that  t ime loss benef i ts can no longer  be author ized by 
the non-at tending physician on or  af ter  July 1, 1990. To assur e the impact on 
these af fected wor ker s is kept  to a minimum, insur er s shal l  pr ovide wr i t ten 
not i f icat ion to al l  such wor ker s of  the change. The wor ker s shal l  be pr ovided a 
minimum of  30 days not ice. A copy of  the not ice shal l  also be sent to the af fected 
medical  ser vice pr ovider  and to the wor ker ' s at tor ney. The not ice shal l :  

(a) Advise how the change wi l l  af fect  the wor ker ;  

(b) What the wor ker  wi l l  need to do to cont inue to r eceive compensable 
medical  ser vice and, i f  appl icable, have t ime loss benef i ts author ized;  

(c) I nclude the name and phone number  of  the insur er ' s contact  per son the 
wor ker  may cal l  to answer  any quest ions about the changes;  and 

(d) I nclude a l ist  of  at tending physicians avai lable to the wor ker  in the 
wor ker ' s ci ty or  near est  avai lable locat ion(s), for  those inj ur ed wor ker s who may 
not  be t r eat ing wi th an at tending physician on July l , 1990. 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Re-numbered from OAR 436-69-801, 5/1/85 
Amended 12/10/85 as Admin. Order 6-1985, eff. 1/1/86 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 9/6/88 as Admin. Order 6-1988, eff. 9/15/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 
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436-10-101 Monitor ing and Auditing Medical Providers 
(1) The depar tment wi l l  moni tor  and conduct  per iodic audi ts of  medical  

pr ovider s to ensur e compl iance wi th ORS Chapter  656 and these r ules. 

(2) Medical  providers shal l  maintain records necessary to disclose the extent of  
services furnished to injured workers. At a minimum, these records must include, but 
are not l imi ted to, documentation relating to the level  and type of  service provided. 
Al l  records maintained or requi red to be maintained shal l  be disclosed upon request of  
the di rector. These records must be legible and cannot be kept in a coded or semi-
coded manner unless a legend is provided for the codes. 

Hist: Filed 6/20/90 as Admin. Order 6-1990, eff. 7/l/90 (Temporary) 

436-10-105 Disability Prevention Services 
(1) Whenever a worker's f i le indicates the worker's compensable injury 

disabi l i ty would improve, or worker's return to work would be expedi ted by disabi l i ty 
prevention services, the insurer shal l  immediately schedule the worker into such 
services. The insurer may f i rst schedule the worker for an evaluation to determine 
i f /what services are requi red. 

(2) When a worker is scheduled into disabi l i ty prevention services, the insurer 
shal l  keep a record showing the provider, the services to be provided, the goal  of  the 
services, and the anticipated time of  completion. 

(3) One hundred and twenty days af ter the worker has suf fered a disabl ing 
compensable injury, or has made a claim for aggravation for such an injury, the 
insurer shal l  ascertain whether the worker has returned to work and is sti l l  working, 
and shal l  report as prescribed in (4) and (7) of  these rules to the Department, unless: 

(a) A report has al ready been made to the Department that the worker is being 
provided vocational  assistance services (OAR 436-120-170); or 

(b) A determination order has been requested or issued, or 

(c) A notice of  claim closure has been issued. 

(4) The report shal l  be submitted to the Department no later than the 135th 
calendar day af ter the date of  injury or date the claim is made for aggravation, and 
shal l  include, but not be l imi ted to: 

(a) A description of  the worker's disabi l i ty prevention program and anticipated 
date of  completion of  the program; 

(b) Whether the worker has returned to work and is sti l l  working; 

(c) Whether the worker is medical ly stationary; 

(d) Whether the attending physician bel ieves the worker is capable of  
participating in a disabi l i ty prevention services program. 

(5) A worker not receiving disabi l i ty prevention services at the time of  the 
report shal l  be immediately scheduled for such services, including an evaluation i f  
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necessary. An evaluation, i f  performed, shal l  not be considered an independent 
medical  examination under ORS 656-325. 

(6) The form and format of  the report shal l  be prescribed by department 
bul letin. 

(7) The insurer shal l  submi t a report to the Department wi thin 5 days of  the 
date a workers vocational  assistance plan is closed, or has been interrupted 120 
calendar days, for medical  reasons. 

(8)(a) Reports submi tted pursuant to ORS 656.335 shal l  be reviewed to 
determine i f  appropriate disabi l i ty prevention services are being provided the 
worker. 

(b) I f  service being provided is determined by a medical  review not to be 
preparing the worker for return to gainful  employment, the di rector may order the 
insurer to provide appropriate disabi l i ty prevention services. 

(9) The insurer may be requi red to submit moni toring reports regarding a 
worker's progress in a disabi l i ty prevention service program. 

(10) I f  a worker, insurer, or attending physician disagrees wi th the 
determination of  the Department, an appeal  to the di rector may be made. The 
di rector shal l  review the matter and issue a wri tten decision. 

(11) Any party aggrieved by an action taken under the rules which af fects the 
worker's claim may request a hearing in accordance wi th ORS Chapter 656 and the 
Workers' Compensation Board Rules of  Practice and Procedure for Contested Cases. 

(12) An insurer who fai l s to report as requi red by ORS 656.335 may be 
subject to penal ties as provided by OAR 436-10-110(6). 

Hist: Filed 6/26/86 as Admin. Order 4-1986, eff. 7/1/86 

436-10-110 Fee Disputes 
(1)(a) In the event of  a dispute about fees between the vendor and the insurer, 

ei ther may request review by the division. The review request shal l  be in wri ting and 
must: 

(A) State the grounds for questioning the disputed amount; 

(B) Include the speci f i c contention of  error; 

(C) State the request for correction and rel ief ; and 

(D) Include suf f i cient documentation to support the review request. 

(b) The division shal l  return the review request to the originating party for 
completion i f  the appl ication does not satisfy the requi rements of  this rule. 

(2) The division shal l  investigate the matter upon which review was 
requested. The investigation may include, but shal l  not be l imi ted to, request for and 
review of  pertinent medical  treatment and payment records, interviews wi th the 
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parties to the dispute, or consul tation wi th an appropriate commi ttee of  the medical  
provider's peers. 

(3) Notwi thstanding sect ions (1) &  (2) of  this r ule, fee disputes involving 
insur er s cover ed by M CO contr acts shal l  f i r st  be pr ocessed in accor dance wi th 
the inter nal  dispute r esolut ion pr ocedur e r equi r ed by OAR 436-15. 

([ 3]  4) Upon completion of  the investigation of  a fee dispute, the division shal l  
order the rel ief  necessary to resolve the dispute. Ei ther party may appeal  to the 
di rector wi thin thi rty (30) days of  the decision, pursuant to OAR 436-10-008(4). 

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Re-numbered from OAR 436-69-901, 5/1/85 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 (Temporary) 

436-10-115 Complaints of Rule Violation 
(1)(a) Complaints pertaining to violations of  these rules shal l  be di rected in 

wri ting to the division. The complaint must: 

(A) State the grounds for al leging rule violation; 

(B) Include the speci f i c contention of  error; 

(C) State the complainant's request for correction and rel ief ; and 

(D) Include suf f icient documentation to support the complaint. 

(b) The division shal l  return the complaint to the originating party for 
completion i f  the appl ication does not satisfy the requi rements of  this rule. 

(2) The division shal l  investigate the al leged rule violation. The investigation 
may include, but shal l  not be l imi ted to, request for and review of  pertinent medical  
treatment and payment records, interviews wi th the parties to the complaint, select ion 
of  a physician or  panel  of  physicians, or consul tation wi th an appropriate committee 
of  the medical  provider's peers. 

(3) I f  the division determines upon completion of  the investigation that there 
has been a rule violation, the division may issue penal ties pursuant to OAR 436-10-
130. 

Hist: Filed 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/1/90 

436-10-130 Sanct ions and Civi l  Penal t ies 
(1) I f  the [medical]  di rector f inds any violation of  OAR 436-10-040, 436-10-045, 

436-10-050, 436-10-060 or 436-10-100(1)(c) the di rector may impose, one or more of  
the fol lowing sanctions; 

(a) Reprimand by the di rector; 

(b) Non-payment or recovery of  fees in part, or whole, for services rendered; 
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(c) Referral  to the appropriate l i censing board. 

(2) I f  the [ medi cal ]  di rector f inds any violation of  the rules enforcing the 
provisions of  ORS 656.248, 656.252 and 656.254 as found in OAR 436-10-030, 436-
10-040(1), 436-10-070, 436-10-080 and 436-10-090 of  these rules, the di rector may 
impose, one or more of  the fol lowing sanctions: 

(a) Reprimand by the di rector; 

(b) Non-payment or recovery of  fees in part, or whole, for services rendered; 

(c) Referral  to the appropriate l i censing board; or 

(d) Civi l  penal ty not to exceed $1,000 for each occurrence. In determining the 
amount of  penal ty to be assessed, the di rector shal l  consider: 

(A) The degree of  harm inf l i cted on the worker or the insurer; 

(B) Whether there have been previous violations; and 

(C) Whether there is evidence of  wi l l ful  violations. 

(3)(a) The di rector may impose a penal ty of  forfei ture of  fees and a f ine not to 
exceed $1,000 for each occurrence any heal th care practi tioner who, pursuant to 
ORS 656.254, has been found to: 

(A) Fai l  to comply wi th the medical  rules; or 

(B) Provide medical  treatment that i s excessive, inappropriate or inef fectual ; 
or 

(C) Engage in any conduct demonstrated to be dangerous to the heal th or 
safety of  a worker. 

(b) Notwi thstanding ORS 656.254(3)(a), i f  the complaint against a medical  
provider i s made pursuant only to (A) above, the di rector need not submi t the issue 
of  whether or not a medical  provider violated the administrative rules to a medical  
panel . 

(c) I f  the conduct as described in paragraph (a) above is found to be repeated 
and wi l l ful , the di rector may declare the practi tioner inel igible for reimbursement 
for treating workers' compensation claimants for a period not to exceed three years. 

(d) A heal th care practi tioner whose l i cense has been suspended or revoked by 
the l i censing board for violations of  professional  ethical  standards may be declared 
inel igible for reimbursement for treating workers' compensation claimants for a 
period not to exceed three years. A certi f ied copy of  the revocation or suspension 
order shal l  be prima facie justi f ication for the di rector's order. 

(4)(a) I f  an insurer or worker bel ieves penal ties under (3)(a) and/or (3)(c) of  
this section are appropriate, ei ther may submit a complaint in wri ting to the di rector, 
pursuant to OAR 436-10-115. 
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(b) The di rector shal l  investigate the al legations and may seek advice f rom the 
Advisory Committee on Medical  Care, practi tioner's l icensing boards, professional  
associations or a [medical]  panel  of  physicians establ ished under OAR 436-10-046. 

(c) At the completion of  the investigation, the di rector may adopt the 
recommendations of  the Advisory Committee on Medical  Care, l icensing board, 
professional  association or [medical]  panel  of  physicians, and may assess civi l  penal ties 
as provided in (3)(a) above. 

(5) Insurers who violate these rules shal l  be subject to the penal ties in ORS 
656.745. 

Hist: Formerly OAR 436-10-110 
Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Amended 1/16/84 as Admin. Order 1-1984, eff. 1/16/84 
Re-numbered from OAR 436-69-901, 5/1/85 
Amended 1/20/88 as Admin. Order 1-1988, eff. 2/1/88 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 
Amended 6/20/90 as Admin. Order 6-1990 eff. 7/1/90 (Temporary) 

436-10-135 Service Of Orders 
(1) When the di rector [ imposes a sancti on or assesses a penal ty under the provi si ons of  436-10-130]  

issues an or der  that  qual i f ies as a contested case pur suant to OAR 436-10-008(5), 
the order, including a notice of  the party's appeal  rights, shal l  be served on the party. 

(2) The order shal l  be served by del iver ing a copy to the par ty thr ough 
cer t i f ied mai l  or  in any manner  pr ovided by Or egon Rules of  Civi l  Pr ocedur e 7 
D.[ :]  

[ (a) Del i veri ng a copy to the party i n the manner provided for personal  servi ce i n Rule 7 D.(2), Oregon Rules of  

Ci vi l  Procedure; or]  

[ (b) Sending a copy to the party by certi f i ed mai l  wi th instructions to del i ver to the addressee only, return 
receipt requested. I f  the party i s a corporati on, the certi f i ed mai l  may be del i vered to any person named in Rule 7 D.(3)(b), 

Oregon Rules of  Ci vi l  Procedure.]  

(3) Orders issued pursuant to these rules shal l  contain the fol lowing notice: 

" IF YOU DISAGREE WITH THIS ORDER, YOU MAY REQUEST A 
HEARING. YOUR REQUEST MUST BE IN WRITING, DIRECTED TO THE 
DIRECTOR, DEPARTMENT OF INSURANCE AND FINANCE, LABOR AND 
INDUSTRIES BUILDING, SALEM, OREGON 97310. THE REQUEST MUST 
SPECIFY THE GROUNDS UPON WHICH YOU CONTEST THE ORDER. THE 
REQUEST FOR HEARING MUST BE RECEIVED BY THE DEPARTMENT 
WITHIN 30 CALENDAR DAYS AFTER YOU RECEIVE THIS ORDER. IF YOU 
DO NOT FILE A REQUEST FOR HEARING WITHIN THE TIME ALLOWED, 
THIS ORDER WILL BECOME FINAL AND WILL NOT BE SUBJECT TO 
REVIEW BY ANY AGENCY OR COURT."  

Hist: Filed 2/23/82 as Admin. Order 5-1982, eff. 3/1/82 
Re-numbered from OAR 436-69-903, 5/1/85 
Amended 1/5/90 as Admin. Order 1-1990, eff. 2/1/90 (formerly OAR 436-10-010) 
Amended 6/20/90 as Admin. Order 6-1990, eff. 7/l/90 (Temporary) 


