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BEFORE THE DIRECTOR OF THE
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
OF THE STATE OF OREGON

In the Matter of the Amendment of Oregon Administrative
Rules, chapter 436, division:

)
)
_ _ _ ) SUMMARY OF
001, Procedural Rules Governing Rulemaking and Hearings ) TESTIMONY AND
)
)
)

105, Employer-at-1njury Program AGENCY RESPONSES
110, Preferred Worker Program
120, Vocationa Assistanceto Injured Workers

This document summarizes the significant data, views, and arguments contained in the hearing record.
The purpose of this summary isto provide the Director with arecord of the agency conclusions about
the major issues raised.

The amendment to the rules was announced in the Secretary of State’s Oregon Bulletin dated April 1,
2005. On April 22, 2005, a public rulemaking hearing was held as announced at 10 a.m. in Room F of
the Labor and Industries Building, 350 Winter Street NE, Salem, Oregon 97301-3879. Fred Bruyns,
Rules Coordinator, acted as presiding officer. Business Support Services audio-recorded the hearing and
created awritten transcript. The record was held open for written comment through April 29, 2005.

Exhibit# | Oral testimony received from:

14A Gerald Rutherford, Workers Compensation Division
14B Arin J. Carmack, Cardina Services, Inc.

14C Robert J. Malone, Liberty Northwest Insurance

14D Jennifer O. Frank, Career Transitions

14E Shirley L. Butcher, SAFECO Insurance

Exhibit# | Written testimony received from:

1 Gerald Rutherford, Workers' Compensation Division
2 Jennifer Frank, Career Transitions
3 Robert J. Malone, Liberty Northwest Insurance

Suzanne Barr, Liberty Northwest Insurance

4 Arin J. Carmack, Cardina Services, Inc.

5 Grace Smith, Oregon Association of Rehabilitation Professionals
6 Jennifer O. Frank, Career Transitions
7

8

9

Linda Jefferson, Oregon Self-Insurers Association
Linda Jefferson, City of Portland
Carmen Jones, Legacy Health Systems

10 LisaWilch, SAIF Corporation
11 LisaWilch, SAIF Corporation
12 Shirley L. Butcher, SAFECO Insurance

13 Karlene Westerlund, SAIF Corporation
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The following is a summary of the testimony received and the agency’ s responses to that testimony.

OAR 436-105 (general comment) Exhibit #8, 12, 14C
Testimony: The changes recommended should make this program easier to use and administer.
These rule revisions generally reflect discussions by the Management Labor Advisory Committee.

Response: Thank you for your testimony.

OAR 436-105-0500(6)(e) & (f) Exhibit #1, 14A

Testimony: In order to prevent alapse in a continuous medical release, the medical provider should
have 14 days from a missed appointment or specific end date to provide anew medical release or a
statement that the previous release is still in effect. With the current rule language, only missed
appointments allow the 14-day period. The division proposes the following additional anendments to
rule 0500:

(e) A medical release with a specific end date or follow-up medical appointment date expires on

the end date, or the follow-up appointment date, [if the worker does not return to the medical service provider for afollow-up
appointment, except as provided in subsection (f) of this section; [and]

(f) If the worker misses a follow-up medical appointment, the medical release will lapse ] UNIess, within 14 days of the
specific end date or_ missed appointment, the medical service provider provides a new medical release
or asigned and dated statement that the previous medical releaseis till in effect;

Response: The Workers' Compensation Division (WCD) has found that the wording of these two
subsections in the current rules does not achieve the desired outcome, as it pertains to continuous
medical releases. WCD wants the worker’s medical service provider to have 14 days from a missed
appointment or specific end date to provide a new medical release or statement that the previous release
isstill in effect to prevent alapse in continuous medical releases. With the current rule language, only
missed appointments allow the 14-day period. OAR 436-0500(6)(e) will be reworded to achieve the
desired outcome and subsection (f) will be deleted.

OAR 436-105-0500(6)(9) Exhibit #13

Testimony: The proposed rules seem to require the worker to return to the provider to get continued
work releases and return to the referring medical provider after completing treatment with the referral
doctor. We recommend that the rules allow the worker to get an updated written work release and not
force the worker to return to the doctor every time, as this could cause some unnecessary medical costs.
We recommend the following changes:

(g) If the worker’s medical service provider refers the worker to another medical service provider for
treatment, restrictions specified in the medical release in effect at the time of the referra will not expire
until the worker obtains a continued or updated work release from the returnsto-the attending physician,
authorized nurse practitioner, or primary care physician with a managed care organization, except:

(A) Theinsurer may accept updated restrictions and releases from the medical service provider to whom
the worker isreferred except for arelease to regular work, and

(B) If the worker does not return obtain a continued or updated work release [te-thereferring] from the
attending physician, authorized nurse practitioner, or primary care physician with a managed care

organization medical-serviceprovider within 30 days from the last referral appointment, the medical
release will expire on the date of the last treatment with the referral medical service provider.
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Response: The suggested wording changes are in keeping with the desired outcome for maintaining
continuous rel eases without requiring the worker to return to the medical service provider. The
permanent rule language will include the suggested changes.

OAR 436-105-0520(1)(a) Exhibit #9

Testimony: Although 66 work days may give employers a higher reimbursement, not many payroll
systems are set up to calculate based on days. To calculate adaily rate, we would need to hand calculate
every day for the entire 66 workdays and then determine the wages for each workday. In addition, this
change does not take into consideration the employer that has varying shifts, shift differentials, varying
workdays, etc. | do not believe that the intent of the EAIP program was to make the reimbursement
request alengthy process. It was to entice employersto return injured workers to work. With these
changes, the process would be too cumbersome for many employers.

Response: The Management Labor Advisory Committee proposed this rule change after conducting a
study of return-to-work programs. Their stated purpose was to encourage and support return to work
with the employer at injury for as many workers as possible. MLAC proposed that employers be able to
combine multiple periods of transitional work to receive the number of days allowed by rule in the
aggregate, instead of the employer selecting the three-month period when they would get the most
benefit. After considering several options the external advisory committee recommended allowing a
maximum wage subsidy of 66 workdays within atwo-year period. Sixty-six workdays is the same as the
maximum allowed in the current rules for aworker who works five days per week for three months. The
rule as proposed gives the employer agreat deal of latitude in selecting which days or weeks to include
in the EAIP. Of course the employer will have to provide evidence of which days were work daysin a
week if the employer wants fewer than 7 days counted against the 66 work-day maximum.

The division believes that the proposed rule change will benefit employers and meet MLAC's
expectations.

OAR 436-105-0520(3) Exhibit #13

Testimony: This rule section is too specific and should allow for any materials required for the worker
to participate in the skill building class or course (i.e.: videos, CD, DVD, audio etc). We recommend the
following changes:

436-105-0520 (3) (a) Tuition, books, and fees, and/or materials fer required for aclass or course of
instruction to enhance an [update] existing skill[s] or develop a new sKill [to meet the requirements of the transitional
work position] when sKills building is used astransitional work or when required to meet the
requirements of the transitional work position. Maximum reimbursement is [$750] $1,000. Tuition,
books, and fees shall be provided under the following conditions:

Response: There are times when taking a class or course of instruction might require floppy disks, CDs
or other required materials. The rule currently does not specifically address this but only states that
books would be reimbursed. The intent of the program is to reimburse for those things necessary for
taking the class or coursework. The suggested change will be incorporated in the permanent rules. OAR
436-105-0520(3)(B) will aso be changed to reflect the new wording.
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OAR 436-110 (general comment) Exhibit 8, 14C

Testimony: Theserule revisions generaly reflect discussions by the Management Labor Advisory
Committee.

Response: Thank you for your testimony.

OAR 436-110-0002(3) Exhibit #10
Testimony: We suggest the language say “ The employer-at-injury may also request reemployment
assistance to modify the worker’ s regular employment or devel op a suitable, new employment”.

Response: The rule language as proposed is written as it isto cover several types of request for services
that the employer at injury can make. One request could be to modify the worker’s regular employment
as you suggested, or the request might be for Premium Exemption and Wage Subsidy for the regular
employment that has already been substantially modified through job-duty changes. It is certain that
services for regular employment will only be provided if the job is modified or for a new job. The
proposed rule language will be retained.

OAR 436-110-0320 Exhibit #10

Testimony: Thereis a statement “the rule does not apply to employer activated assistance”. How would
the employer at injury know if aworker was eligible for PWP benefits? Wouldn't the worker have to
possess an identification card in order for the employer to access the program? Should you issue a card
indicating there is atimeframe for the employer at injury to access the program — possibly similar to the
eligibility card?

Response: The division will have no way of knowing when an injured worker is eligible for services
prior to claim closure, when the worker settled the claim with a CDA, or when the claim closed with a
permanent partial disability award and no Preferred Worker Card was issued because of information
submitted by the insurer on thel503 form at closure. The proposed rules for employer-at-injury use rely
on the employer contacting the Preferred Worker Program when they are proposing a return to regular
employment or new job for one of their injured workers who has permanent injury-caused-work
restrictions. Premium Exemption and Wage Subsidy are approved at the same time with one agreement
form, and no card is needed. It may help if the insurer notice to the employer at injury required in OAR
436-110-0240 includes the requirement that requests for assistance be made within 180 days of the
worker’s clam closure date. That wording will be added to the permanent rules.

OAR 436-110-0326(1) Exhibit #10

Testimony: Thisruleimplies the employer can develop a physically suitable position through use of the
employer activated PWP benefits and the worker can refuse to accept it. If the worker refusesto sign the
agreement, the employer at injury cannot access PWP benefits. Is that the intent of the rule? From our
discussion at the advisory meetings, | believe the intent was to protect the worker’ s independent access
to their preferred worker benefits and work towards physically and monetarily suitable employment as
soon as possible. Allowing the worker the option to reject a suitable position appears to be at odds with
the overal intent to return the injured worker to suitable work.

Response: The division feels that Worker Benefit Fund dollars should not be spent on ajob the injured
worker won't accept. Both the internal and external advisory committees agreed. Since the worker won't
be a party to the actual agreements approved for the employer-at-injury use of the Preferred Worker
Program, ajob offer as prescribed in 436-110-0290(4) was determined appropriate by the division.
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OAR 436-110-0326(3) & 0380(1) Exhibit #12

Testimony: Under sections 0326(3) and 0380(1) the timeframe for benefits to start is when all necessary
modifications are in place. Thismay in fact delay some return-to-work efforts. When the modification is
required to perform the entire job this makes sense. However, sometimes part of the job iswithin the
restrictions while part needs modification. The worker may begin the suitable portion of the job and
begin the rest when modifications are complete. Does this mean the wage subsidy and premium
exemption are delayed also? This seems to discourage an employer from starting a worker sooner. In
some cases, an Employer-at-1njury Program wage subsidy may cover the worker during this time, but
other workers may be without income for alonger period under these rules.

Response: The rules you have cited were proposed after discussions with internal and external advisory
committees. The consensus was that the job should be within the worker’ s injury-caused limitations to
activate all parts of the employer-at-injury-activated Preferred Worker Program. The requirement is also
stated in OAR436-110-0290(3). Worksite modifications are only provided to allow the worker to
perform job duties that are required by the employer. The division has long held the position that when
regular work is being modified the modified position doesn’t start until all the modifications are
completed. OAR 436-110-0380(3) of the current rules states in part that “The modifications provided
must be sufficient for the worker to perform all required job duties within these restrictions.” Thisin
effect stays a decision on whether the regular employment has been “ substantially modified”, and
Premium Exemption and Wage Subsidy are not started until the substantially-modified decision is made.
This has actually worked well in the program and has been an incentive for workers and employersto
get al the modifications compl eted.

OAR 436-120-0004(4) Exhibit #11
Testimony: Nowhere under the current rules is the worker advised in writing of the need to get their
training plan devel oped within a specific time frame. Because of the emphasis on development of a
training plan within 90 days of training status, we believe the notice to the worker described in (4) of
this rule should contain the following statement under new letter (f):
Your counselor isrequired to submit a copy of your signed training plan to all parties no later
than 90 days after the effective date of your training status. Your full cooperation is necessary to
submit this plan in a timely manner.

Response: The substantive changes suggested by these exhibits were not presented to the advisory
committees and will not, at thistime, be included in the rule revision. WCD will include this suggestion
in the next rule revision and advisory meetings.

OAR 436-120-0004(10)(b) Exhibit #12

Testimony: Regarding the proposed requirement: “ The notice must also inform the worker that, if
thejob hasnot begun by the hiredatelisted in thejob offer letter, theworker can request that the
vocational €igibility determination be completed.” Thisistoo restrictive. There needs to be
flexibility because there are reasons things don’t occur ‘on schedule’ ...especially as coupled with
worksite modifications. Thisisamoot point if there will be no Deferral Notice.

Response: We believeit is proper to revisit the offer of employment and vocational eligibility if the
worker is not going to start employment as stated in the job offer letter. The worker in most cases will
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not have income until the job starts, therefore, we believe the worker should have the option of
requesting that avocational eigibility evaluation be completed.

OAR 436-120-0007 Exhibit #4, 14B

Testimony: Regarding the process for calculating the adjusted weekly wage when the employee held
multiple jobs at the time of injury or aggravation or held one or more jobs in addition to receiving
unemployment insurance benefits.

Employersin industries as diverse as construction, agriculture, temporary services, or our school
systems are being unfairly penalized. Seasona employees should have their wages averaged over 52
weeks, as was true under older division 120 rules. Current rules require considering a school teacher’s
monthly wage as though it was paid over 12 months rather than nine months. The current system also
tries to compensate for those who do not work year round by including unemployment earnings. Using
the school teacher example again, the teacher is not eligible for unemployment compensation if he or
she worked for a nonprofit or public school. If you want to ensure there is afloor for the adjusted
weekly wage, use the Oregon minimum wage at the time of injury or the state average weekly wage to
determine the floor asin SB 757 for Permanent Partial Disability.

Response: The proposed changes in 436-120-0007 are “housekeeping” issues that clarify the rule, and
were presented as such in the external advisory committee meeting.

The substantive changes suggested by these exhibits were not presented to the advisory committees and
will not, at thistime, be included in the rule revision. WCD will include this suggestion in the next rule
revision and advisory meetings.

OAR 436-120-0008 Exhibit #11
Testimony: We agree with the proposed change to define further “extraordinary circumstances’ in
ng attorney fees.

Response: Thank you for your comments. The rule will remain as proposed.

OAR 436-120-0320(3)(b) and:
Rule 0004(2)(a)(A)& (F)

Rule 0004(10)(a)& (b)

Rule 0004(12)(f)

Rule 0005(14)(e)(A)(B)(C)& (D)

Rule 0350(4)& (17) Exhibit#2, 3,7, 8, 11, 12, 14C, 14D, 14E

Testimony: Employment is not considered “suitable” for employer-at-injury activated Preferred Worker
Program benefits until 12 months after the start of premium exemption, if there are no worksite
modifications, or 18 months from the effective date of aworksite modification agreement. These
extensive timeframes may be intended to prevent employers from abusing the program. It seems that we
aretreating a Preferred Worker differently with the employer at injury than we would with a new
employer. We are not dealing with the problem, only creating another layer of bureaucracy to counteract
the actions of afew.

The focus of the Preferred Worker Program should be to maintain the employer/employee relationship.
Suitability of the position should be determined at the time the employer and employee enter into the
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Preferred Worker contract. At the advisory committee meeting, we discussed having suitability extended
to include a 6-month period. The worker still has the option of activating the Preferred Worker Program
with another employer. The proposed rules would make employers less likely to consider Preferred
Worker benefits when offering suitable work. We recommend you amend 436-120-0005 (14)(e)
(A)&(B) to the discussed length of 180 days.

All other rules state that 60 days of employment is considered suitable. | thought our discussion at the
advisory meeting extended this time to 120 days, because thisis a new program. We believe 120 daysis
more than fair to determine if the job is suitable. Insurers may have to hold reserves for the potential of
vocational assistance for up to 18 months on aworker who is suitably employed. We do not believe this
is reasonable or necessary.

The proposed rules require new notice, “Notice of Deferral of Vocational Eligibility Determination,”
when the employer at injury provides suitable modified work accessing the Preferred Worker Program
benefits. Since there has been no determination of eligibility made because the worker returned to work
with the employer-at-injury, thereis no refusal of services, so including refusal of vocational assistance
because of EAI activation of PWP becomes moot. Theissue, if there is one, would always default to
suitability or premature end of job without cause. We recommend against requiring a “Notice of
Deferral . . “ that extends employer exposure to vocational assistance 12 to 18 monthsin every case.
“Deferral” denotes postponement with afollow-up action. “Follow-up” would occur only if the worker
requested review of the suitability or premature ending of the job without cause — these do not require a
Notice of Deferral to initiate review.

Thereisno need to treat the return-to-work situations differently by creating a separate class. Thisruleis
discriminatory. A “new” employer is not subject to the same risks as the employer at injury. Only the
employer at injury isrequired formally to defer vocational assistance, and the effect is to extend
exposure for vocational assistance 12 to 18 months beyond the hire date of aworker in a suitable
modified job. This would extend the exposure on ALL of the many suitable modified jobs we urge
employersto provide for their employees each year. The extension in indemnity reserves will affect the
employer’s experience modification rating and even premium costs. Oregon employers will decide not
to access Preferred Worker benefits, as the risks outweigh the gains.

Rulesfor this should be kept in Division 110. The return-to-work and job suitability procedures are
adequately covered under the existing Division 120 rules without requiring additional modification. This
includes provision for bonafide job offers to be made in accordance with Division 060 rules. The
Division 120 rules aready contain provisions to make sure aworker has the opportunity to challenge the
suitability of ajob, complete with appeal rights. This process also provides the employer with the
knowledge that services will be based on the injury-caused limitations. Both parties are protected. This
would keep the existing criteriathat the insurer is not required to determine eligibility if the worker
returns to work with the EAI. Preferred Worker Program documents can inform the worker of his or her
rights, including what to do if the job is not suitable or ends prematurely without cause.

Theinsurer is not aparty to the PWP contracts. Once the worker has returned to work with the EAI and
the claim is closed, there is no reason for the insurer to be involved. We don’t currently track suitable
work where the employer is using the Preferred Worker Program. The intent is to provide benefits and
incentives that serve both the injured worker and employer and that promote an earlier return to work for
the injured worker in a suitable job. We understood the Management-Labor Advisory Committee's
intent was to increase use of Preferred Worker Program benefits. Asthisruleis proposed, we think
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employers will be lessinclined to consider accessing Program benefits. We support the current dispute
resolution process and workers' access to the Ombudsman’s office as sufficient safeguards against the
infrequent unscrupul ous actions by employers.

Response: Testimony and responses to this proposed rule change covered two primary areas: (1) the
requirement of anew notice (Notice of Deferral of Vocational Eligibility) and (2) the requirement that
employment that results from the employer at injury activation of Preferred Worker Program benefits
would not be considered suitable; (a) until 12 months from the effective date of the premium exemption
if there are no worksite modifications, or (b) until 18 months from the effective date of the worksite
modification agreement.

The rulesrequire insurers to determine aworker’s eigibility for vocational assistance within a specified
time frame. Failing that, insurers could be liable for sanctions. The Notice of Deferral isto inform
workers and WCD that an eligibility evaluation will not be completed because the employer at injury
has activated preferred worker benefits. The notice would protect the insurer from requests for sanctions
and requests for further information because the WCD data system would be showing no activity. We
believeit is necessary to have a Notice of Deferral issued.

WCD proposed in the definition of suitable employment OAR 436-120-0005(14) that employers who
activate preferred worker benefits retain aworker for 12 months if there is no worksite modification and
18 months if there is aworksite modification. Written and oral testimony have raised objections to those
time frames offering a variety of opinions with different time frames suggested. The changesin the
OAR 436-110 rules that allow the employer-at-injury to activate the preferred worker benefits provide
that employer with substantial financial benefits. A worker who is eligible for vocational assistance but
forgoes training in order to return to amodified job with the employer-at-injury is returning to ajob that
does not exist elsewhere in the labor market. If that job were to end 60 days after all modifications were
in place, as under the existing rules, that worker would not be eligible for any vocational assistance.

If that eligible worker were to receive training the insurer would need to reserve for the length of the
training program and pay all the training costs. We have, however, reviewed current data to determine
whether the time frames proposed by WCD are too long. We believe 9 months where no worksite
modification contract is used and 12 months when a modification contract is used is adequate.

OAR 436-120-0400 Exhibit #12

Testimony: The proposed rulerequires selection of the category of service (DEP/ATP) prior to
referral to vendor...this generally is simultaneous/seamless. The proposed requirement could actually
delay services.

Response: The focus of this rule change is to reduce the time required for injured workers to begin
receiving vocational services. The Management Labor Advisory Committee (MLAC) recommended that
workers be referred “in status’ thus eliminating the current 30 day period to determine the category of
vocational assistance. The division supports that recommendation.

OAR 436-120-0410 Exhibit #11, 12

Testimony: Y ou propose to eliminate the entire category of vocational evaluation. We should retain this
category of vocational assistance. At the advisory meeting we discussed elimination of this as a category
of services following a determination of eligibility. We still believe this category would be appropriate
in the event you are evaluating a worker’ s permanent total disability entitlement under 656.206 (5). The
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proposed legislation on permanent total disability under discussion at the Management Labor Advisory
Committee also continues to refer to avocationa evaluation. We recommend retaining the category
within these rules, but make clear the intent following eligibility for servicesisto designate a worker
eligible for either direct employment or training.

We recommend vocational evaluation be retained as a category of services but not a choice in the
eligibility process. If PTD rules are going to reference this process, we need consistency.

Response: Theintent of the Management Labor Advisory Committee (MLAC) was to eliminate the 45-
day vocational evaluation option as an allowable category of vocationa assistance. However, we agree
that a description of the various activities that comprise avocational evaluation should remain in the
rules to provide guidance. Paragraph (1) will be rewritten to remove reference to vocational evaluation
as acategory of vocational assistance and to remove the 45-day time frame. Paragraphs (7) & (8) would
be deleted. These changes will comply with MLAC’ s recommendation and preserve a section in the
rules that provides guidance regarding vocational evaluation.

OAR 436-120-0500(3) Exhibit #2, 3, 5, 6, 11, 12, 14C, 14D, 14E

Testimony: During the Management-Labor Advisory Committee’ s subcommittee process, we discussed
the use of conferences with the Workers' Compensation Division to identify and remove obstacles to
return-to-work plan completion and approval, for those workers not in plan status within 45/90 days
respective to the plan type. | attended those meetings and we did not agree on the mandatory meetings.
Thiswas discussed and there were opinions on both sides of thisissue. The intent was to better integrate
the process, and certainly not to sanction the insurers over this matter. Sanctions were never discussed.

Consider requiring aPLAN DELAY summary. Thiswould include what has been done, where the case
is headed, and specific time frames when the plan can be expected. If the division does not find the
reason for the delay acceptable, it can contact the partiesinvolved (by phone). This makes the process
more approachable, open, and “if necessary”, and does not micromanage the case. We need to resolve
the plan delay reason at the lowest level, and in the least amount of time.

Werefer as many as 200 cases a year, of which 100-150 would not have an approved plan within 90
days of referral. Less than 25% of these are contentious. Where the insurer and worker agree on the
obstacles to plan and the efforts to overcome those obstacles, a conference would not be required.
Mandatory conferences would place aworkload burden on the Workers' Compensation Division. Thisis
especially true because we often refer 4-6 months before an anticipated medically stationary date, and
many of these cases require more than 90 days to devel op a suitable return-to-work plan.

At the advisory meeting, we discussed the option of involving the Workers Compensation Divisionin
situations where the claim is stalled and no plan is forthcoming. Thiswould be optional at the request of
the counselor, the injured worker, his or her representative, or the insurer. We strongly oppose making
this mandatory.

Mandatory conferences would give counselors less time than they have traditionally had for plan
development. Factors to consider include: testing must occur; multiple barriers to employment such as
brain injury, inability to speak English, etc.; many insurers require submittal of a plan within two weeks
of the start date (thus compressing the timeframe down to 75 days); and the counselor may not have
donethe eligibility evaluation and would have to meet the worker, schedule testing, and develop aplan
al within approximately 75 days.
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The rules do not explain whether these meetings will be in-person or done by phone. In addition, the
rules don’t outline what happensif concurrence cannot be reached; will the division issue an order in
this event?

We support the concept, but the conference should be optional, not mandatory, because mandatory
conferences would restrict the process flow. The original goal around the idea of the conferenceisto
insure a speedier process, so workers can get back on time-loss. Giving any concerned stakeholder the
option of calling a conference has the advantage of moving workers to plan more quickly. The process
only becomes cumbersome when it is made mandatory.

Response: The respondents providing testimony agree on the need for a conference with the
Rehabilitation Review Unit (RRU), however disagree as to whether that conference should be
mandatory or optional. Under current rules there exists an optional system, either party can now contact
RRU with concerns about the provision of vocationa services. RRU israrely contacted to help with
cases where there is difficulty is getting injured workers into training plans. The Management-Labor
Advisory Committee (MLAC), when reviewing vocational assistance, wanted to find ways to shorten
timeframes and move the process along so workers were not in situations where there were periods of
time without income. Given those objectives, they recommended requiring a meeting when the worker
was not in atraining plan within 90 days or a direct employment plan within 45 days. Having said that,
we realize that the parties may be satisfied with the progress of plan development evenif it extends
beyond the established time frames. The proposed rule provides for the parties to agree and postpone the
conference for 30 days. RRU has no interest in reviewing a plan development process if the parties are
in agreement. We will change the 30 day language to: “ The conference may be postponed for a
period of time agreeableto the parties’ or similar language.

Therole of RRU in this processis not to issue orders or “take over” the process but to bring a*“fresh set
of eyes’ to the process and assist with removing the obstacles to the completion of the plan devel opment
process.

OAR 436-120-0710(10) Exhibit #11
Testimony: If you retain vocational evaluation as a category of vocationa assistance as described under
436-120-0410, we suggest you retain the ability to pay aliving expense during a vocational evaluation.

Response: We agree. Since 0410 has now been retained, 0710(10) will also be retained.

OAR 436-120-0720 Exhibit #12
Testimony: Y ou need to update the reference to the date of the fee schedule. Why is the chart included
in the rules, when the rules instead could refer to the chart in the bulletin?

Response: Weredlize the chart in the rules will be out of date after the first of July and that this can
cause confusion if a person is not aware of the changes, which occur every July 1%. The chart is placed
in the rules because the division has made an effort to remove prescriptive language from bulletins and
place them in the rules. Y our comment concerning the date of the chart is noted and we will make
changes to the chart to make it more clear as to where the most current costs can be found. A note will
be placed, in bold, at the bottom of the chart with language that states:
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NOTE: Spending limitslisted in this chart are adjusted annually, effective each July 1%, and are
published in Bulletin 124.

Language in OAR 436-120-0720(1) would be changed to del ete the sentence: The amounts in section
(3) do not include the adjustment effective July 1, 2005.

When the rules are next opened for revision, we will revisit your concerns and look for a better solution.

Having reviewed and considered all data, views and arguments presented, | hereby submit this report as
asummary of statements given and exhibits received. | recommend the adoption of the amendments to
the rules consistent with the above responses.

Dated this 1% day of July, 2005.
WORKERS COMPENSATION DIVISION
/s Fred Bruyns
Fred Bruyns, Rules Coordinator

Policy Section
Workers' Compensation Division
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Secretary of State
NOTICE OF PROPOSED RULEMAKING HEARING

A Statement of Need and Fiscal Impact accompanies thisform.

Dept of Consumer and Business Services, Workers Compensation Division OAR CHAPTER 436

Agency and Division Administrative Rules Chapter Number
Fred Bruyns (503) 947- 7717 Fax (503) 947-7581
Rules Coordinator Telephone

PO Box 14480, Salem, OR 97309-0405; 350 Winter Street NE, Rm 27, Salem, OR 97301-3879

Address
Room F (basement, Labor & Industries Building
April 22, 2005 10:00 am.. 350 Winter Street NE, Salem, Oregon Fred Bruyns

Hearing date Time L ocation Hearings Officer

NOTE: The hearing will begin at 10:00 a.m. and end when all present who wish to testify have done so. Written
testimony will be accepted through April 29, 2005.

Thesite of the hearing is accessible for individuals with mobility impair ments.
Auxiliary aids for personswith disabilities are available upon advance request.
RULEMAKING ACTION

ADOPT: OAR 436-110-0290, 436-110-0326, 436-110-0327, 436-110-0336, 436-110-0337, 436-110-0346, 436-110-0347,
436-110-0351, 436-110-0352

AMEND: OAR 436-001-0265, and chapter 436, divisions 105, 110, and 120
REPEAL: OAR 436-120-0410
ORS 656.283, 656.340, 656.622, 656.704, 656.726(4)

Stat. Auth.
ORS 183.335; OAR 137-001; OAR 436-001

Other Authority
ORS chapter 656; ORS 656.340, 656.622

Stats. Implemented
RULE SUMMARY

The agency proposesto amend OAR 436-001-0265, “ Attorney Fees." This proposed rule:

» Clarifiesthat extraordinary circumstances, for the purpose of determining attorney fees, are not established by merely
exceeding eight professional hours or exceeding a benefit to the worker of $6000. This proposed rule changeis
consistent with changes to OAR 436-010-0008, proposed January 14, 2005, and to OAR 436-120-0008, proposed March
9, 2005 (see below).

The agency proposesto amend OAR 436-105, “ Employer-at-Injury Program.” These proposed rules:

» Allow theinsurer to request that reimbursement be based on the rulesin effect on the date an individual Employer-at-
Injury Program began; otherwise the rulesin effect at the time of the request apply;

»  Clarify that Employer-at-Injury Program benefits are available for “own motion” claim openings under ORS 656.278;

» Extend benefitsto include a*“ skills building,” class or course taken to enhance an existing skill or develop a new skill;

» Allow theinsurer to accept updated restrictions and releases from a medical service provider treating the worker on a
referral basis, with the exception of aregular work release;

» Do not require payroll records to show hours worked each day unless the worker has hourly restrictions;

* Providethat if the insurer or the Workers' Compensation Division disallows wage subsidy reimbursement for part of a
payroll period, and payroll records do not show individual dates and hours worked, the gross wages will be divided by
the number of daysin the payroll period, and the prorated value of each day will be multiplied by the number of eligible
days to determine the reimbursement amount for the payroll period — currently al reimbursement may be disallowed,;

*  Providefor the compilation of up to 66 days of wage subsidy during a 24-month period, due to gapsin transitional work;

» Disalow reimbursement for any day during which the worker exceeds his or her injury-caused limitations -- currently
this terminates Employer-at-1njury Program benefits; however, if an employer uses atime clock, up to 30 minutes per
day will be allowed for the worker to get to and from the time clock and the worksite without exceeding hourly
restrictions;

» Allow theinsurer or employer to get clarification about the medical worker’s release any time prior to submitting the
reimbursement request;

*  Increase the maximum reimbursement from $750 to $1,000 for tuition, books, and fees for a class or course of
instruction; provide that accredited on-line or accredited self-study courses qualify for reimbursement; and
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* Allow reimbursement if the employer in good faith paid for the costs of a class or course after the worker agreed to take
part in the training and then refused to attend.

The agency proposesto amend OAR 436-110, “ Preferred Worker Program.” These proposed rules:

» Increase accessto Preferred Worker Program benefits by allowing the employer at injury to request reemployment
assistance for modified regular employment or anew job offered to its worker — up to $25,000 for aworksite
modification, up to six months of wage subsidy, and obtained employment purchases;

» Redefine “hire date” such that requests for reemployment assistance received more than 30 days after the hire date can
be processed — the hire date is 12:01 AM the day following the request if the request is sent to the division more than 30
days after the start-work date;

» Delete the requirement that workers submit requests for premium exemption and wage subsidy within 90 days of the hire
date and clarify how the effective dates will be determined.

» Clarify that Preferred Worker Program benefits are available for “own motion” claim openings under ORS 656.278;

* Providethat if the worker isnot eligible under the most recent disabling claim or claim opening, eligibility may be based
on the most recent disabling claim closure where injury-caused permanent restrictions prevented the worker from return
to regular employment; and

*  Provide that worksite modification may also include the means to protect modifications purchased by the Preferred
Worker Program in an amount not to exceed $2,500.

The agency proposesto amend OAR 436-120, “ Vocational Assistanceto Injured Workers.” These proposed rules:

e Combine vocational evaluation with eligibility evaluation for vocational assistance, thus shortening the vocational
preparation time by up to 45 days;

* Reqguirethat if the insurer does not approve areturn-to-work plan within 90 days of determining the worker is entitled to
atraining plan, or within 45 days of determining the worker is entitled to a direct employment plan, the insurer must
schedule a conference with the Workers' Compensation Division, Rehabilitation Review Unit. The insurer or worker
may also request a conference when any other delaysin the vocational rehabilitation process occur;

»  Clarify the process for calculating the adjusted weekly wage when the worker held multiple jobs at the time of injury or
aggravation, or held one or more jobsin addition to receiving unemployment insurance benefits;

» Clarify that extraordinary circumstances, for the purpose of determining attorney fees, are not established by merely
exceeding eight professional hours or exceeding a benefit to the worker of $6000; This proposed rule changeis
consistent with changes to OAR 436-001-0265, proposed March 9, 2005 (see above), and to OAR 436-010-0008,
proposed January 14, 2005.

* Reqguirethat if the employer at injury has activated Preferred Worker benefits, the insurer must send the worker notice of
“deferral of vocational assistance eligibility determination,” to inform the worker that the insurer will not complete the
vocational eligibility process;

*  Provide that modified or new employment that results from an employer activated use of the preferred worker program,
under OAR 436-110, will not be considered “suitable” until: (a) one year from the date of the premium exemption if
there are no worksite modifications, or (b) eighteen months from the date the division approves a worksite modification
contract — with two exceptions: 1) the worker isterminated for cause; 2) the worker voluntarily resigns for areason
unrelated to the work injury; and

* Require that the notice of ligibility also include a notice of entitlement that informs the worker which type of assistance
will be provided, direct employment or training.

Request for public comment:
The agency requests public comment on whether other options should be considered for achieving the rules’ substantive
goals while reducing the negative economic impact of the rules on business.

Address questionsto: Fred Bruyns, Rules Coordinator; phone 503-947-7717; fax 503-947-7581; e-mail
fred.h.bruyns@state.or.us Proposed rules are available on the Workers Compensation Division’s Web site:
http://wcd.oregon.gov/policy/rules/rules.html#proprules or from WCD Publications at 503-947-7627 or fax 503-947-7630.

April 29, 2005 /s/ John L. Shilts 3/9/05
Last Day for Public Comment Authorized Signer and Date
John L. Shilts, Administrator, Workers Compensation Division
Printed name

*The Oregon Bulletin is published on the 1st of each month and updates the rule text found in the Oregon Administrative Rules Compilation. Notice forms must be
submitted to the Administrative Rules Unit, Oregon State Archives, 800 Summer Street NE, Salem, Oregon 97310 by 5:00 pm on the 15th day of the preceding month
unless this deadline falls on a Saturday, Sunday or legal holiday when Notice forms are accepted until 5:00 pm on the preceding workday.

Distribution: WCD-ID, S, T, U, AT, CE, EG, IA, LU, LL, NM, CI, ML, VR, PW, RE, S0, S3, S5, S6, S8
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Secretary of State
STATEMENT OF NEED AND FISCAL IMPACT

A Notice of Proposed Rulemaking Hearing or a Notice of Proposed Rulemaking accompanies this form.

Department of Consumer and Business Services,

Workers' Compensation Division OAR CHAPTER 436
Agency and Division Administrative Rules Chapter Number
In the Matter of Statutory Authority,

The Amendment of:
OAR 436-001, Procedural Rules Governing
Rulemaking and Hearings
OAR 436-105, Employer-at-Injury Program
OAR 436-110, Preferred Worker Program
OAR 436-120, Vocational Assistanceto Injured Workers

Statutes |mplemented,

Statement of Need,

Principal Documents Relied Upon,
Statement of Fiscal Impact

N N N N N N N

Statutory Authority: ORS 656.704, 656.726(4)
Other Authority: ORS 183.335; OAR 137-001; OAR 436-001
Statutes | mplemented: ORS chapter 656; ORS 656.340, 656.622

Need for the Rule(s):

The proposed amendments will increase access to return-to-work assistance by Oregon employers and
injured workers. The Employer-at-Injury and Preferred Worker programs are funded by the Workers
Benefit Fund (WBF). Both workers and employers pay into the WBF through payroll deductions.
Changes to the vocational assistance rules will expedite training and direct employment services to
eligible workers. Minor revisionsto OAR 436-001-0265 will make the attorney fee provisions of thisrule
consistent with OAR 436-010 and 436-120.

The Management-Labor Advisory Committee (established under ORS 656.790) recommended several of
the proposed rule changes.

Documents Relied Upon: Rulemaking advisory committee meeting records and issues documents. These
records are available for public inspection in the Administrator’ s Office, Workers' Compensation
Division, 350 Winter Street NE, Salem, Oregon 97301-3879, upon request and between the hours of 8:00
am. and 5:00 p.m., Monday through Friday. Please call (503) 947-7717 to request copies.

Fiscal and Economic I mpact:

Oregon injured workers, employers, and insurers should benefit economically from these changes. Our
research shows that workers who use reemployment assi stance program benefits have more income over
time than workers who are eligible but do not use the available assistance. Early return to work lowers
claim costs, and program benefits such as wage subsidies and worksite modifications inject WBF dollars
into Oregon businesses. Purchases for tools, clothing, and other items needed in order for aworker to
begin ajob are adirect benefit to injured workers, who otherwise would have to purchase the items out-
of-pocket in order to take the job.

It is not possible to estimate dollar benefits that will result if the proposed rule changes are made
permanent, in part because each reemployment program influences the others. However, we do project
that benefits will be substantial. There will be increased demands placed on the WBF, but the Fund has
adequate reserves to support the proposed changes.

We project no net negative fiscal impact to any party, including the Department of Consumer and
Business Services, if the proposed changes are made permanent.
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Statement of Need and Fiscal | mpact
Page xviii

Administrative Rule Advisory Committee consulted: Yes, 1/7/2005, 1/18/2005, & 1/20/2005

/s/ John L. Shilts 3/9/05

Signature and Date

John L. Shilts, Administrator, Workers' Compensation Division

Printed name

Administrative Rules Unit, Archives Division, Secretary of State, 800 Summer Street NE, Salem, Oregon 97310.
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ORDER NO. 05-057
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
PROPOSED EMPLOYER-AT-INJURY PROGRAM RULES

PROPOSED
OREGON ADMINISTRATIVE RULES
CHAPTER 436, DIVISION 105

436-105-0001  Authority for Rules

The director has adopted OAR Chapter 436, Division 105 under the authority of ORS

656.622 and 656.726.

Stat. Auth.: ORS 656.622, 656.726(4)
Stats. Implemented: ORS 656.622
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01

436-105-0002 Purpose of Rules

(1) These rules explain what assistance and reimbursements are available from the
Employer-at-Injury Program, who is qualified, and how to receive assistance and
reimbursements.

(2) The Employer-at-1njury Program encourages the early return to work of injured
workers by providing incentives to employers who return their injured workers with open claims
to transitional work.

(3) The Employer-at-Injury Program is an employer-option and employer-activated
program, administered by the insurer at the time of injury. The program consists of Wage
Subsidy, Worksite Modification, and Employer-at-Injury Program Purchases.

Stat. Auth.: ORS 656.622, 656.726(4)
Stats. Implemented: ORS 656.622
Hist: Amended and renumbered from OAR 436-110-0510(1st 1), 8/14/01 WCD Admin. Order 01-057, eff. 10/1/01

436-105-0003  Applicability of Rules

(1) Theserules apply to all individual Employer-at-1njury Programs begun on or after
[April 1,2004] July 1, 2005. Theserules apply to all reimbursement requests madeto the
division in accordance with OAR 436-105-0540(2) on or after July 1, 2005 regardless of the
date an Employer-at-1njury Program began, unlesstheinsurer regueststhat
reimbursement be based on therulesin effect on the date an individual Employer -at-
Injury Program began.

(2) Applicableto this chapter, the director may, unless otherwise obligated by statute, in
the director's discretion waive any procedural rules as justice so requires.

Stat. Auth.: ORS 656.622, 656.726(4)

Stats. Implemented: ORS 656.622

Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01
Amended 12/11/02 as WCD Admin. Order 02-063 eff. 12/11/02 (Temp)
Amended 5/16/03 as WCD Admin. Order 03-057 &ff. 6/8/03

Amended 3/19/04 as WCD Admin. Order 04-057 eff. 4/1/04 (Temp)
Amended 7/15/04 as WCD Admin. Order 04-060 eff. 8/1/04

Amended XX/XX/XX asWCD Admin. Order 05-XXX, eff. XX/XX/XX

436-105-0005  Definitions
For the purpose of these rules, unless the context requires otherwise:

(2) "Administrator" means the Administrator of the Workers' Compensation Division, or
the administrator's delegate for the matter.

DIV.105-1 436-105-0005




ORDER NO. 05-057
DEPARTMENT OF CONSUMER AND BUSINESS SERVICES
WORKERS COMPENSATION DIVISION
PROPOSED EMPLOYER-AT-INJURY PROGRAM RULES

(2) "Client" means a person to whom workers are provided under contract and for afee
on atemporary or leased basis.

(3) "Director" means the Director of the Department of Consumer and Business Services,
or the director's delegate for the matter.

(4) "Division" means the Workers Compensation Division of the Department of
Consumer and Business Services.

(5) "Employer-at-Injury” means the organization in whose employ the worker sustained
theinjury or occupational disease or made the claim for aggravation, or_the employer at the
time of an Own Motion opening under ORS 656.278.

(6) "Fund" means the Workers' Benefit Fund.

(7) "Premium™ means the premium which results from calculating payroll multiplied by
applicable rates of the employer'sindividual insurer multiplied by the employer's experience
rating modification less any discount, assessments, surcharges, or taxes.

(8) "Regular employment™ means the employment the worker held at the time of injury,
[or] the claim for aggravation, or Own Motion opening under ORS 656.278.

(9) "Reimbursable wages' means the money rate paid aworker for services performed
including paid leave, overtime, commission, and reasonable value of board, rent, housing,
lodging, and similar advantage received from the employer, as determined by the divisionin
accordance with OAR 436-060. Bonus pay shall be considered reimbursable only when provided
as part of awritten contract as a means to increase a worker's wages. Any other form of
remuneration is not reimbursable.

(10) “Skills building” means a class or_cour se of instruction taken by the worker for
the purpose of enhancing an existing skill or developing a new skill. When skillsbuilding is
thetransitional work, theworker must agreein writing to take the class or cour se of
instruction.

[(10] (11) "Transitiona Work" means temporary work with the employer-at-injury which
is not the worker's full duty regular work and is assigned because the worker cannot perform full
duty regular work. Transitional work must be within the worker's injury-caused limitations and
may be created through modification of the worker’s regular work, job restructuring, assistive
devices, worksite modification(s), reduced hours, or reassignment to another job. Transitiona
work must be within the employer’ s course and scope of trade or profession, unlessthe work is
“skillsbuilding.”

[ay] (12) "Worker Leasing Company" means the person which provides workers, by
contract and for afee, as prescribed in ORS 656.850.

[12)] (13) "Work site" means a primary work area available for aworker to use to perform
the required job duties. The work site may be the employer's, client’s, or worker's premises,
property, and equipment used to conduct business under the employer's or client’s direction and
control. A work site may include aworker's personal property or vehicleif required to perform
the job.

Stat. Auth.: ORS 656.622, 656.726(4)
Stats. Implemented: ORS 656.622
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01
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Amended XX/XX/XX asWCD Admin. Order 05-XXX, eff. XX/XX/XX

436-105-0006 Administration of Rules

(1) Ordersissued by the division to enforce ORS 656.622 or these rules are orders of the
director.

(2) The department maintains the financial integrity of the fund and all reimbursement is
subject to the avail ability of funds. If the funds are too low for all reimbursements, the director
has the final authority to determine how the funds will be disbursed.

(3) The director may use monies from the fund for activities to provide information about
and encourage the reemployment of injured workers. A maximum of $250,000 may be used in a
fiscal year, July 1 to June 30. The director must approve all expenditures. Activities include, but
are not limited to:

(a) Advertisements and promotion of reemployment assistance programs and associ ated
production costs; and

(b) Public reemployment assistance program conferences and workshops.

Stat. Auth.: ORS 656.622, 656.726(4)
Stats. Implemented: ORS 656.622
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01

436-105-0008 Reconsideration/Appeal to the Director

(1) Thedivision will deny any reimbursement for Employer-at-1njury Program assistance
it findsin violation of these rules. The division has the discretion to deny any reimbursement of
Employer-at-Injury Program assistance it determinesis not reasonable, practical, or feasible, or
considers an abuse of the program.

(2) Parties directly affected by a division Employer-at-Injury Program decision may
request areconsideration by sending awritten request for reconsideration to the administrator no
later than 60 days after the date the decision isissued. Facsimiles that are legible and complete
are acceptable and will be processed the same as originals. Reconsideration must precede a
director’sreview.

(3) Therequest for reconsideration shall specify the reasons why the decision is appealed
and may include additional documentation. No reconsideration shall be granted unless the
request meets the requirements of thisrule.

(4) Thedivision will reconsider the decision and notify all directly affected parties of its
decision in writing. The affected parties may request adirector’s review by sending awritten
request no later than 60 days after the date the reconsideration was issued. The request shall
specify the reasons why the decision is appealed and may include additional documentation.

(5) Thedirector may require any affected party to provide information or to participatein
the director’ s review. If the party requesting the director’ s review fails to participate without
reasonabl e cause as determined by the director, the director may dismiss the review.

(6) Thedirector’s review decision will be issued in writing and all directly affected
parties will be notified. The director’ s review decision is final and not subject to further review
by any court or other administrative body.

Stat. Auth.: ORS 656.622, 656.726(4)
Stats. Implemented: ORS 656.622

DIV.105-3 436-105-0008
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Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01
Amended 5/16/03 as WCD Admin. Order 03-057 eff. 6/8/03

436-105-0500 Insurer Participation in the Employer-At-Injury Program

(1) Aninsurer shall be an active participant in providing reemployment assistance with
the employer’ s consent. Participation includes issuing notices of the available assistance and
administering the Employer-at-Injury Program as specified in these rules.

(2) Theinsurer shal notify the worker and employer-at-injury in writing of the assistance
available from the Employer-at-1njury Program. A notice shall be issued:

(a) Upon acceptance or reopening of a non-disabling or disabling claim; and

(b) Within five days of aworker'sfirst release for work after claim opening unless the
release isfor regular work.

(3) The notices of Employer-at-Injury Program assistance shall contain the following
language:

(a) The notice to the worker shall appear in bold type as follows:

The Reemployment Assistance Program provides Oregon's qualified injured
workershelp with staying on thejob or getting back to work. Because of your
injury, your employer may be eligiblefor assistanceto return you to transitional
work through the Employer-at-1njury Program while your claim isopen. Your
employer may contact [insurer name and phone number].

(b) The notice to the employer-at-injury shall appear in bold type as follows:

Because of your worker'sinjury, you may beeligible for assistance through the
Employer-at-Injury Program to return the worker to transitional work whilethe
worker'sclaim isopen. To learn more about the assistance available from the
program, please call [insurer name and phone number].

(4) Theinsurer shall administer the Employer-at-Injury Program according to these rules.
The insurer shall assist an employer to:

(a) Obtain a qualifying medical release, pursuant to section (6) of thisrule, from the
medical service provider;

(b) Identify atransitional work position;
(c) Process employer Wage Subsidy requests specified in OAR 436-105-0520(1);
(d) Make Worksite Modification purchases as specified in OAR 436-105-0520(2);

(e) Make Employer-at-Injury Program purchases as specified in OAR 436-105-0520(3);
and

() Request Employer-at-Injury Program reimbursement from the division as specified in
OAR 436-105-0540.

(5) Theinsurer may use the Employer-at-Injury Program upon establishing the worker
and employer meet the eligibility criteria stated in OAR 436-105-0510(1) and (2).

436-105-0500 DIV.105-4
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WORKERS COMPENSATION DIVISION
PROPOSED EMPLOYER-AT-INJURY PROGRAM RULES

(6) For purposes of the Employer-at-Injury Program, medical releases must meet the
following criteria:

(a) All medical releases must be dated and related to the accepted conditions of the claim.
The date the medical releaseisissued by the worker’s medical service provider is considered
the effective date if an effective date is not otherwise specified;

(b) Two types of medical releases qualify under these rules:
(A) A medical release that states the worker’ s specific restrictions; or

(B) A statement by the medical service provider that indicates the worker is not released
to regular employment accompanied by an approval of ajob description which includes the job
duties and physical demands required for the transitional work;

(c) A medical release must cover any period of time for which benefits are requested,
except as provided in subsection (f) of this section;

(d) A medical release with no specific end date expiresin 30 days, except medical
releases that indicate the restrictions are permanent;

(e) A medical release with a specific end date or follow-up medical appointment date
expires on the end date, or the follow-up appointment date, if the worker does not return to the
medical service provider for afollow-up appointment, except as provided in subsection (f) of this
section; [and]

() If the worker misses a follow-up medical appointment, the medical release will lapse
unless, within 14 days of the missed appointment, the medical service provider provides a new
medical release or asigned and dated statement that the previous medical releaseis still in effect;

(g) If theworker’s medical service provider referstheworker to another medical
service provider for treatment, restrictions specified in the medical release in effect at the
timeof thereferral will not expire until the worker returnsto the attending physician,
authorized nursepractitioner, or primary care physician with a managed care
or ganization, except:

(A) Theinsurer may accept updated restrictions and r eeases from the medical
service provider to whom theworker isreferred except for areleaseto reqular work, and

(B) If theworker does not return to thereferring medical service provider within 30
daysfrom thelast referral appointment, the medical release will expire on the date of the
last treatment with thereferral medical service provider.

(h) An employer or insurer may get clarification about a medical release from the
medical service provider who issued therdease any time prior to submitting the
reimbur sement request.

(7) Theinsurer shall maintain al records of the Employer-at-1njury Program for a period
of three years from the date of the last Employer-at-Injury Program Reimbursement Request.
The division may request additional information from the insurer in order to perform and
complete an audit. Theinsurer shall maintain the following information at the authorized claim
processing location(s) for future audit by the division:

(a) The worker's claim file;

DIV.105-5 436-105-0500
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(b) Documentation from the worker’s medical service provider that the worker is unable
to perform regular employment due to the injury and dated copies of al work releases from the
worker’s medical service provider;

(c) A legible copy of the worker's payroll records for the wage subsidy period as follows:

(A) Payroll records shall state the [dates (daily)]_payroll period, wage rate(s), and the
worker’s gross wages for the wage subsidy period. The payroll record must also include the
dates and hours worked each day if theworker has hourly restrictions], wage rate(s), and the worker's
gross wages for the wage subsidy peri od] ;

(B) Payroll records shall state the wage rate or rates if the worker is paid by any method
other than hourly wage. If only part of the period covered by the payroll record is for transitional
work, the payroll record must be supplemented with documentation of how the worker's earnings
were prorated for the Wage Subsidy; [and]

(C) If theinsurer or the division disallows reimbursement for part of a payroll
period, and the payroll record does not indicate the individual dates and hoursworked, the
gross wages will be divided by the number of daysin the payroll period. The prorated
value of each day will be multiplied by the number of digible daysto determinethe
reimbursement amount for the payroll period; and

[(©] (D) If apartial day's reimbursement is requested after aworker is released for
transitional work, or prior to returning from amedical appointment with aregular work release,
documentation of the time of the medical appointment and hours and wages of transitional work
shall be provided for those days.

(d) A legible copy of invoices, proof of payment, and proof of the delivery date of the
item(s) for Worksite Modification purchases and Employer-at-Injury Program purchases,

(e) Written justification for Worksite Modification as specified in OAR 436-105-
0520(2)[0];

(f) Documentation of the transitional work, which must include the start date, wage and
hours, and a description of the job duties; [and]

(9) Documentation that payments for a home care worker were made to the Oregon
Department of Human Services, if applicable] ];

(h) Thewritten acceptance by the worker when skills building is used as transitional
work: and

(i) Documentation, including cour setitle, curriculum and accr editation for skills
building used for transitional work when Employer-at | njury Program Purchases are

requested.

(8) The insurer may end the Employer-At-Injury Program at any time while the worker’s
claim is open. The insurer shall end the Employer-At-Injury Program when the worker or
employer meet any of the end of eligibility criterialisted in OAR 436-105-0510(3).

Stat. Auth.: ORS 656.340, 656.622, 656.726(4)

Stats. Implemented: ORS 656.340, 656.622

Hist: Amended and renumbered, sections (4)-(7) from OAR 436-110-0540(2), (3), & (7),

8/14/01, WCD Admin. Order 01-057, eff. 10/1/01
Amended 12/11/02 as WCD Admin. Order 02-063 eff. 12/11/02 (Temp)
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Amended 5/16/03 as WCD Admin. Order 03-057 &ff. 6/8/03

Amended 3/19/04 as WCD Admin. Order 04-057 eff. 4/1/04 (Temp)
Amended 7/15/04 as WCD Admin. Order 04-060 eff. 8/1/04

Amended XX/XX/XX asWCD Admin. Order 05-XXX, eff. XX/XX/XX

436-105-0510 Eligibility and End of Eligibility for the Employer-at-Injury Program
(1) Thedigibility criteriafor an employer are:

(a) The employer has and maintains Oregon workers' compensation insurance coverage
during and through the Employer-at-Injury Program period,;

(b) The employer isthe employer at injury as defined in OAR 436-105-0005;

(c) The employer isre-employing an eligible worker while the worker's claim is open;
and

(d) The employer is not currently ineligible for Employer-at-1njury Program benefits
under OAR 436-105-0560.

(2) [Thedigibility criteriafor a] A Worker is [are] €ligible for the Employer -at-Injury Program

if the

[ The] worker has an accepted Oregon compensable injury or occupational disease.
Injuries covered by the Injured Inmate Law do not qualify[;].

[(b) The worker has not returned to regular work under the most recent claim opening except when there is arelease for regular work
and the worker is subsequently not released for regular work under the same claim opening; and

(c) The medical service provider has not released the worker to perform regular work.]

(3) Reasons for ending Employer-at-Injury Program eligibility include the following,
whichever occursfirst:

(a) The worker or employer no longer meet the eigibility provisions stated in sections (1)
and (2) of this rule. [A period of temporary total disability by itself does not end dligibility] ;

[(b) The worker works beyond a medical release provided by the medical service provider;]

[«©] (b) Theworker'sclaim is closed,;

[(d) The worker’ s transitional work ends;
(e) The medical release lapses per OAR 436-105-0500(6);

(f) The worker's need for transitional work isno longer due to the compensable injury which gave cause for use of the Employer-at-

Injury Program;]
[@] (c) The Employer-at-Injury Program reimbursement is requested; or

[m] (d) Sanctions under OAR 436-105-0560 preclude eigibility.

Stat. Auth.: ORS 656.622, 656.726(4)

Stats. Implemented: ORS 656.622

Hist: Amended and renumbered from OAR 436-110-0520, 8/14/01, WCD Admin. Order 01-057, eff. 10/2/01
Amended 12/11/02 as WCD Admin. Order 02-063 eff. 12/11/02 (Temp)

Amended 5/16/03 as WCD Admin. Order 03-057 eff. 6/8/03

Amended XX/XX/XX asWCD Admin. Order 05-XXX, eff. XX/XX/XX
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436-105-0520  Assistance Available from the Employer -at-Injury Program

The Employer-at-1njury Program may be used only once per worker per claim opening,
for anon-disabling claim or a disabling claim. If a non-disabling claim becomes a disabling
claim after one year from the date of acceptance, the disabling claim is considered a new opening
and the Employer-At Injury Program may be used again. The worker must return to transitional
work in order for the employer to receive Employer-at-Injury Program assistance except as
provided in paragraph_(2)(d)(B) and (3)(a)(C) [« ®)] of thisrule. Assistance available
includes:

(1) Wage Subsidy provides 50 percent reimbursement of [aworker's] the gross wages paid
the worker for transitional work. [Thewages must have been paid theworker.] WWage Subsidy benefits are
[restricted] SUDj ect to the following conditions:

(a) A Wage Subsidy may not exceed 66 work days and must be completed within a 24
consecutive month per i Od[ is limited to a maximum duration of three consecutive months occurring between the dates of worker
and employer dligibility and end of dligibility];

(b) A Wage Subsidy may not start or end with paid leave;
(c) Reimbursement is limited to wages for hours actually worked, or hours of paid |eave;

(d) If the worker has hourly restrictions, reimbursable paid leave [shal] must be limited up
to the maximum number of hours of the worker’s hourly restrictions. Paid |eave exceeding the
worker’s hourly restrictions is not subject to reimbursement; [and]

(e) Any day during which the worker exceeds hisor her injury-caused limitations
will not bereimbursed. I f, however, an employer uses atime clock, areasonabletime not to
exceed 30 minutes per day will be allowed for the worker to get to and from the time clock
and the worksite without exceeding the worker’s hourly restrictions.

[(e) When aworker is released for regular work during the Wage Subsidy period, and the worker is subsequently released for
transitional work under the same claim opening, the Wage Subsidy may continue until the end of the three consecutive month period. The wages

earned during the time the worker was rel eased for regular work are not subject to rei mbursement.]

(2) Worksite Modification means atering a work site by renting, purchasing, modifying,
or supplementing equipment, or changing the work process to enable aworker to work within the
limitations imposed [stated specific work restrictions caused] by the compensable injury or_occupational
disease. Maximum reimbursement is $2,500. Worksite Modification assistance is [limited] Subject
to the following conditions:

(a) The worker’ s restrictions must be known on, or prior to, the date Worksite
Modification purchases are initiated;

(b) The form of modification [shal] will be determined based [slely] On the worker's
inability to perform the job due to the stated specific work restrictions caused by the
compensable injury or_occupational disease. The insurer makes the approval/denial decision
and may deny aworksite modification if it determines the modification will be of little or no use
to the worker during the Employer-at-Injury Program;

(c) Theinsurer may email the division’s Reemployment Assistance Unit for help in
deter mining the appropriateness of worksite modifications. The Reemployment Assistance
Unit consultants will usetherestriction information provided by theinsurer, and their own
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professional judgment and experience to answer theinsurer. Thefollowing infor mation
should be emailed to OreqgonPW P@state.or .us:

(A) Worker’'s name, date of injury, and claim number ;

(B) Job description of transitional work including physical demands;

(C) Accepted conditions and any surgery perfor med:;

(D) Worker'srestrictions at the time purchases were or areto beinitiated, and:

(E) M odification items being requested

[(©] (d) Modifications must be provided for and used by the worker during the Employer-
at-Injury Program, except under the following conditions:

(A) The modification equipment had been ordered during the Employer-at-1njury
Program, and documentation is provided that the equivalent modification item(s) were |oaned to
and used by the worker while the worker and employer were eligible for the Employer-at-1njury
Program; or

(B) The employer can demonstrate that the modification(s) were provided in good faith
and the worker refused to return to work;

[@] (€) The maximum reimbursement for a chair is $1000;

[©] (f) Worksite modification items become the employer's property upon the end of the
Employer-at-1njury Program, except for modification items unique to the worker, such asa
custom-designed tool to adapt the worker's prosthesis to a job-related task. Such items become
the worker's property; [and]

[n] (9) Justification for a Worksite Modification must be documented and include a
written statement of the worker's specific work restrictions from the medical service provider;
identification of job duties which exceed the worker's stated limitations; and a statement of how
the Worksite Modification overcame the worker’ s restrictions.

(3) Employer-at-Injury Program Purchases are limited to:

(a) Tuition, books, and fees for a class or course of instruction to enhance an [update]
existing skill[s] or develop a new skill [to meet the reguirements of the transitional work position] When skills
building isused astransitional work or when required to meet the requirements of the
transitional work position. Maximum reimbursement is [$7s0] $1,000. Tuition, books, and fees
shall be provided under the following conditions:

(A) Instruction must be provided by an educational entity accredited or licensed by an
appropriate body or_be an accredited on-line or_accr edited self-study cour se; [and]

(B) Costsfor tuition, books, and fees may be fully reimbursed if the worker began
participation in the class or course while eligible for the Employer-at-Injury Program. [Those costs
will not be reimbursed if the class or course began after eigibility for the Employer-at-Injury Program ended] ;. or

(C) The employer in good faith paid for the costs of the class or cour se after the
worker agreed to take part in thetraining and then the worker refused to attend.
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(b) Tools and equipment required for the transitional work position limited to items
mandatory for employment. Tools and equipment [shal] will be provided, [under] subject to the
following conditions:

(A) Purchases [do] must not include items the worker possesses or duplicate Worksite
Modification items;

(B) Tools and equipment may be rented or purchased,;

(C) Tools and equipment that were purchased become the employer's property upon the
end of the program;

(D) Tools and equipment are for future transitional work unless the tools and equipment
are assigned to the worker due to the worker's injury-caused permanent limitations,

(E) The purchase of tools and equipment does not qualify for reimbursement if their use
exceeds the worker's injury-caused medical release; and

(F) The [m]maximum reimbursement is $1000;

(c) Clothing required for the job, except clothing the employer normally provides or the
worker already possesses. Clothing becomes the worker's property. Maximum reimbursement is
$400.

Stat. Auth.: ORS 656.622, 656.726(4)

Stats. |mplemented: ORS 656.622

Hist: Amended and renumbered from OAR 436-110-0510, 8/14/01, WCD Admin. Order 01-057, eff. 10/1/01
Amended 5/16/03 as WCD Admin. Order 03-057 &ff. 6/8/03

Amended XX/XX/XX asWCD Admin. Order 05-XXX, eff. XX/XX/XX

436-105-0530 Employer-at-Injury Program Proceduresfor Concurrent Injuries
(1) A worker iseligible for only one Employer-At-Injury Program at atime.

(2) When aworker in an Employer-at-Injury Program incurs anew compensable injury,
transitional work for the first Employer-At-Injury is considered regular work for the second
Employer-at-Injury Program.

(3) If the new injury makes the first Employer-at-1njury Program unsuitable, the worker
may be eligible for a second Employer-at-1njury Program under the new injury.

(4) When the worker is no longer eligible for the second Employer-At-Injury Program,
the first Employer-At-Injury Program may be resumed if the employer and worker still meet
eigibility criteriaunder that claim.

Stat. Auth.: ORS 656.622, 656.726(4)

Stats. Implemented: ORS 656.622

Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01
Amended 5/16/03 as WCD Admin. Order 03-057 eff. 6/8/03

436-105-0540 Employer-at-Injury Program Reimbursement Procedures

(1) Theinsurer must receive al required documentation for reimbursement within one
year from the end of the Employer-at-Injury Program in order to qualify for reimbursement. The
insurer shall date stamp each reimbursement request document with the receipt date.

(2) The insurer may request Employer-at-1njury Program reimbursement only once per
Employer-at-Injury Program. Theinsurer shall mail, send by facsimile, hand-deliver, or with
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prior division approval provide electronically, the request for reimbursement to the division
within one year and 30 days from the end of the Employer-at-Injury Program on an Employer-at-
Injury Program Reimbur sement Request, Form 2360, published in Bulletin 260. Reimbursements
may include Wage Subsidy, Employer-at-Injury Program Purchases, and Worksite Modification.
An administrative cost factor shall be computed by the division and applied to each
reimbursement request.

(3) An Employer-at-1njury Reimbursement Request must be a minimum of $100, not
including the administrative cost factor, to be subject to reimbursement.

(4) The insurer may send an Employer-at-1njury Program Reimbur sement Request to the
divison when aclaim wasinitialy denied and was subsequently accepted after the Employer-at-
Injury Program eligibility ended and more than one year and 30 days have passed. In that case,
theinsurer shall send a completed Employer-at-1njury Program Reimbur sement Request to the
division within 60 days of the first Order or Stipulation and Order accepting the claim. A copy of
the Order accepting the claim, or Stipulation and Order accepting the claim must be attached.

(5) Amended reimbursement requests must be sent to the division within one year and 30
days from the end of the Employer-at-Injury Program eligibility except as provided in section (7)
of thisrule. Wage Subsidy start and end dates may be amended only due to typographical errors,
if satisfactory evidence of the error is provided. The insurer may not request additional
administrative cost reimbursement for filing an amended reimbursement request.

(6) Amendments are to be made on a completed Employer-at-Injury Program
Reimbur sement Request, Form 2360. The amended reimbursement request must cite the
corrected information with the statement "Amendment" written across the top of the form. The
corrected information should be highlighted.

(7) When the division finds the insurer has submitted an Employer-at-Injury Program
Rei mbur sement Request which isincomplete or contains an error, the division may return the
form to the insurer for correction. When this occurs, the insurer has 60 days from the date the
insurer receives the reimbursement request, or one year and 30 days from the end of Employer-
at-Injury Program eligibility, whichever is greater, to make the corrections and return the
corrected form to the division.

(8) Theinsurer shall not use Employer-at-1njury Program costs subject to reimbursement
for rate making, individual employer rating, dividend calculations, or in any manner that would
affect the employer's insurance premiums or premium assessments with the present or afuture
insurer. The insurer must be able to document that Employer-at-Injury Program costs do not
affect the employer's rates or dividend.

(9) If aPreferred Worker employed by an eligible employer with active Premium
Exemption incurs anew injury, the claim is subject to Claim Cost Reimbursement under OAR
436-110. If the worker subsequently enters an Employer-at-Injury Program, program costs are to
be separated from claim costs and will not be reimbursed as claim costs.

Stat. Auth.: ORS 656.622, 656.726(4)

Stats. Implemented: ORS 656.622

Hist: Amended and renumbered, sections (1), (2), (5), (6), (8), & (9) from OAR 436-110-0540(8), (9), (10), (12), & (13),
8/14/01, as WCD Admin. Order 01-057, eff. 10/1/01

Amended 3/19/04 as WCD Admin. Order 04-057 eff. 4/1/04 (Temp)

Amended 7/15/04 as WCD Admin. Order 04-060 eff. 8/1/04
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436-105-0550  Audits

(2) Insurers and employers are subject to periodic program and fiscal audits by the
division. All reimbursements are subject to subsequent audits, and may be disallowed on any of
the grounds set forth in these rules. Disallowed reimbursements must be repaid to the
department.

(2) When conflicting documentation exists, the division will utilize a preponderance of
evidence standard to decide dligibility for reimbursement and if thereis no clear preponderance,
reimbursement will be allowed.

(3) Thedivision reserves the right to visit the work site to determine compliance with
these rules.

Stat. Auth.: ORS 656.455, 656.622, 656.726(4), 731.475
Stats. |mplemented: ORS 656.455, 656.622, 731.475
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01

436-105-0560 Sanctions

(1) Any person who knowingly makes a false statement or misrepresentation to the
director or an employee of the director for the purpose of obtaining any benefits or
reimbursement from the Employer-at-1njury Program or who knowingly misrepresents the
amount of apayroll, or knowingly submits afalse payroll report, is subject to penalties under
ORS 656.990.

(2) Reasons for the director to sanction an insurer, self-insured employer, employer or
their representative include, but are not limited to:

(a) Misrepresenting information in order to receive Employer-at-1njury Program
assistance;

(b) Making a serious error or omission which resulted in the division approving
reimbursement in error;

(c) Failing to respond to employer requests for assistance or failing to administer
Employer-at-Injury Program assistance; or

(d) Failure to comply with any condition of these rules.
(3) Sanctions by the director may include one or more of the following:
(a) Ordering the person to take corrective action within a specific period of time;

(b) Ordering the person being sanctioned to repay the department all, or part, of the
monies reimbursed, with or without interest at arate set by the department. The order may
include the department's legal costs;

(c) Ending the employer’ s eligibility to use the Employer-at-Injury Program for a specific
period of time; and

(d) Pursuing civil penalties under ORS 656.745 or criminal action against the party.

Stat. Auth.: ORS 656.622, 656.726(4)
Stat. Implemented: ORS 656.622, 656.745, 656.990
Hist: Adopted 8/14/01 as WCD Admin. Order 01-057, eff. 10/1/01
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